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These cases are being dealt with together since
they seek to challenge one or the other of the provisions
of the same statute, i.é._Martial‘Law Regulation 115
(hereinafter to be called the Regulation) and Act II of
1977 relating respectively to the land reforms of 1972
and 1977 on grounds of their repughancy to the Holy Quran
and Sunnah of the Prophef (PBH). In some petitions provi-
sions of the Punjab Pre—emption,Aét as well as the N.W,F.P
Pre-emption Act are also challenged on the same ground
but the points raised in those‘betitions mainly involve
consideration of problems which akiée in the treatment of
the subject of pre-emption under clause (d) of sub-para (3)
of para 25 of the Regulation referred to above. Similarly
a number of petitions involve consideration of validity of
other enactments concerniﬁg acquisition of land e.g. Punjab
Acquisition of land (Housing) Act, 1973, Development of
Cities Act, 1976, and Capital Development Authority Ordinance'
1960, The arguments on the vires of some of these enactments

initially centred round the authority of an Islamic State .

to acquire forcibly property of its citizens for public

purposes but the main emphasis came ultimately to be laid

on the want or in-adequacy of consideration.
‘/The following pbints arise in these petitions:

1. The ceiling of ownhership of 150 acres of land
pfescribed in the Regulation and reduced to
only a maximum of 100 acres by Act. II of
1977 renders nugatory the rights conferred by
the Holy Quran and the Sunnah on an individual
(a) to own property without any limitation
and (b)-to inherit further landed property in
excess of the above limit, |

2. Property of wagf, vesting as it does in Allah and
not a 'person', cannot be made subject to the
- said ceiling.

3, The provision of acgquisition of land made in
6ther enactments, for example the Punjab
Acquisition of land (Housing) éct, 1973 is
also repugnant to the Holy GQuran and the Sunnah, S
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4)

5)

6)

7)

28

In any case the state had no right to acquire
property without payment of proper compen-
sation which should be equivalent to the
market value of the land current at the time-
of acquisition. Act. II of 1977 does provide
for payment of compensation but firstly it

is too inadequate and has no relation to the
prevailing market value, and secondly it is
only for the stage wheﬁ a landwwner was

- required to surrender area in excess of the limit

of one hundred acres within four months of the
enforcement of the said Act; it does not provide
for a subsequent surrender of the area which a
land owner may inherit in future thus kaising
his ownershipTof land to a 1limit in excess of
the ceiling.

The compensation as provided for land acquired
under the Punjab Acquisition of land (Housing)
Act, 1973, reaét%he Punjab Development of

Cities Act, 1976, at a maximum amount of twenty
thousand rupees .per acre is extremely inadequate
and forms only a small pre-portion of the value
of similar land prevailing in the market at the
time of acguisition. .The state's right to acaouire
properties cannot at any rate be made subject to
payment of compensation fixed so capriciously.

The provisions of the CDA Ordinance XXIII of 1960
freezing the value of property within o certain
areas at the value prevailing between the Ist
day of January; 1954 and the 31st day of December,
1958 though guite a large pg@t%%ﬁ of it has yet
to be acgquired by the CDA,fEhe provision of
inddequate compensation is also bad for the above
reason,

The ban imposed on the right to partitionlcertain
properties, the restrictions imposed on alienation
of land and the statutory rights conferred upon
the tenants by paras 22, 24 and 25 respectively
impinge upon the sharia rights of the owners to
enjoy and dispose of their properties in any
manner they like and to let them out to tenants

on any conditions mutually acceptable,
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10)

11)

12)

13)

14)

The sharia recognises only three types of
pre-emptors. viz., cosharers, participators
in appendages and neighbours. To qualify as
pre-emptor a person must be owner either in
the same property or in the heighbouring
property. The conferment of right of pre-

‘emption on a tenant as done by para 25(3)(d)

of Martial Law Regulation 115 or on potential
heirs or even on persons who are co=ownhers in
the village or Patti as provided in the Punjab
Preemption Act is repughant to the Sunnah of
the Hbly Prophet. '

Section 5 of the Punjab Pre-emption Act exempts
a shop, Sarai or Katra from the right of pre-
emption. This exemption is in violation of the
right of preemptiontonferred by the Sunnah of
the Prophet (PBH).

Section 7 of the Punjab Preemption Act provides-
that no right of pre-emption in urban immovable
property can accrue unless custom of pre-emption
is proved to exist in any locality. Tthis is also
in violation of the Sharis right of preemption.

Section 8 of the Punjab Preemption Act authorises
the Board of Hevenue to exempt from the operation
of the Act any property or class of property.
This also is violative of the above right.

Sections 19 and 20 of the Punjab Pre-emption Act
provide for service of notice on the pre-emptors
prior to the sale, offering to sell the property
to them. This also is violative of the right of
preemptors since if a person is not willing to
purchase the property at that stage he would
forfeit his right of pre-emption

The right of pre-emption enjoyed by non-muslims
is contrary to the Sunnah of the holy Frophet.

The period of 11%%3%%&3? of one year for a suit
for pre-emption/by .30 Punjab Pre-emption Act,
S.31 NWFP Pre-emption Act,'and Art 10, Limitation
Act and period of 6 years under Art, 120 Limitation

Act. is also repugnant to Sunngh of the Holy Prophet.,
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In some petitioﬁs the provisions of the
Constitution were also challenged but it is not
necessary to refer to thé grounds of challenge,
since this Court has no jurisdiction to go into

thdgé matters.

There are cases in which reliefs of
declaration of personal:fights of the petitiohers
and consequent injunctidhs have been sought but
such feliefs cannotrbe granted by this Court which
has no authority to deai with'diSPutes of ﬁersonal

nature,

Section 14 Punjab PfeQemption Act provides
that no person other thén a person who was at the
date of sale a memﬁer of an agricultural tribe in
the same group of agricultural tribes as the vendor,
shall have a right of pre-emption in respect of
agricultural land sold by a member of an agricultural'
tribe, | |

This provision was also challenged but it is
not necessary to give a finding on it since in view of
the notification issued under the Punjab Alienation of
Lands Act, giving all the Tesidents of Punjab the status

of members of an agricultural tribes, this provision has

bhecome a dead 1etfer.

The first point is whether this Court has
jurisdiction to determine the vires of Martial Law B
Regulation 115 and Act. II of 1977 particularly the
ﬁrovisions regarding the 1imit imposed on the ownership
of land and the questions of inadequacy or otherwise of
any compenéation.fixed in either of these laws for excess
land directed to be surrendered. The question of juris-
diction also arises in respect of other laws providing for.
acquisition of land for housing schemes or for providing

services such as roads, water supply, sewerage etc.

»



The jurisdiction of this court extends under Article
203-~D of the Constitution to the declarafion of any 'law'
Qr~provisions of any 'law' as repughant- to the injunctions
of Islam as laid down in the Holy Quran and the Sunnah of
the Holy Prophet. The term 'law' is defined in that Article
and excludes inter élia the constitution from its scope.

It is not, therefore,within the jurisdiction of the Court

to make such a declaration in respect of the Constitution,

Martial Law Regulation 115 came into force on 11-3-72
while the Constitution was enforced on 1&th.August, 1973,
The Constitution of 1962 stood abrogated since March, 1969,
It was for this reason that the Interim Constitution of 1972
had to be enforced with effect from the 21st day of April,
1972. The framers of the Constitution were fully conscious

of the frail foundation on which & Martial Law Regulations

‘iﬁﬁzl},stood unless they were validated by the Constitution or

by legislation. The interim Constitution restored the funda—

-mental rights which stood suspended since the date of

imposition of Martial Law of 1969. The constitution makers
were also conscious of %he 1egal'position that Martial Law
Regulation 115 was revugnant to these fundamental rights

at least to the extentlﬁhat it failed to provide for
compensation for the excess land which an owner of land 
was required to surfender to the government. Several
provisions were therefore added to the Interim Constitution

to guarantee the validity of interalia the above Regulation.

.Article 280(3) ;eclared interalia the said Regulation
to be an existing law and further provided that-no Bill to
amend or repeal it éhall be introduced or moved without
the previous sancfion of the Presgsident thus making an
unusual enconachment on the authority of the Parliament

which is generally exclusive in matters of legislation.
¢
Article 269 made further encroachment which was, to

L

éay the least ektra/ordinéry, since it declared that any

lawsﬁwhich pérmit a person to own benef;ciaily Or pPOSSess
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beneficially an area of land greater than that which immediately
before the commencing day (21.4. 1972), he could lawfully have
ovned beneficially or possessed beneficially shall be invalid.
This provision permanently deprived the législative organ of the
state of any authority to increase or abolishlthe éeiling of

ownership of land fixed by the Regulation,

| Article 7 of the Inte¥im Constitution while declaring
as void, laws which were inconsistent with the rights conferred
by the chapter ralating té fundamental rights, excepted laws
specified in the first schedule to the constitution from its
operapion and specifically provided that no such law nor any
provisién thereof shall be void on the grounds that such law
or provision is inconsisteht with or repugnant to any provision
of the chapter relating to fundamental rights. The Regulation
was specified as such law in the first schedule at serial No.19
of the laws described under the heading 'Martial Law Regulation

and Martial Law Orders!

Article 21 provided that no person shall be deprived

of his property save in accordance with law and no property

shall be compulsorily acquired or taken possession of save for

public purposes or save by the authority of law which provides
for compensation thereof, and either fixes the amouqt of
compensation or specifies the principles or the mannér in
which the compensation is to be determined and given, Glause

5 thereof, however, provided an exception that the article
would not affect the validity intéralia of any law providing
housing facilities and also any'existing law'which obviously
included the Regulation.JIn clause (4) it was provided that
the adequacy or otherwise of any compensation provided for by
any such law as is referred to in clause 2 or clause 3 of the
Article or determined in pursuance thereof shall not be questioned

in any court.



These provisions clearly aimed at providing
protection to the Regulation which does not provide
any compensation for involuntary surrender of excess

land to the Government.

The Interim‘Constitution was published in the
official Gazette, extra ordinary issue on the 15th of
April, 1972. However, on the 17th April, 1972 a full
Banch of the Lahore High Court delivered Judgement in
the case of Ziag-ur-Rehman versus the state (PLD 1972
Lahore 382) and held Gen. Mohammad Yayha Khan to be a
usurpef and the laws promulgated by him throughout the
duration of his regime to be void., It also held that
all acts done in pursuance or under colour of Martial
Law of 1969, unless they be condonable as being in aid of
good govérnment and/or in aid of reassertion and recapture
of power by the real sovgreign iée/t§§0ple would unless
shown othefwise, be void. In the case of Miss Asma Jilani
versus the Government of the Punjab (PLD 1972 Supreme
Court 139) judgméﬁt of which was delivered by their lordships
of the Supreme Court on the 20th April, 1972 the same view

was adopted by that court. The Supreme Court however condoned

the following acts:

1) All transactions which are past and closed.

2) All acts and legislative measures which are
in accordance with or could have been made
mader the abrogated constitution or the
previous legal order.

3) All acts which tend to advance or promote the
good of the people.

4) All acts required to be done for the ordinary
orderly running of the state and all such
measures as would establish or lead to the
establishment of the obJjectives mentioned in
the objectives Resolution of 1954,

These Jjudgements rendered doubtful the validity of
Martial Law Regulations enforced after the ouster of Gen.
Mohammad Yayha Khan by the then Chief Administrator of
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-Martial Law who headed a civilian government since the

Martial Law under the Civilian Government was a continuance
of the Martial Law of 1969. It was for this reason that a
blanket protection was given by Article Zégf;o all Procla—‘
mations, President‘s‘OrdemgMartial Law Regulations and
Orders and all others laws made between the 20th December,
1971 (the date when the Civilian Government came into power)
and the 20th April, 197%:by decléring such Reguiation_and
Orders as having been validly made by competent authority,
notwithstanding any judgment of any court. It was further
provided that those Regulation and orders etc. shall not be
called in questidn inlany court on any ground whatsoever.
Orders made,proceeding taken and acts done or purported to
have been made, taken or done in pursuance of such Regulations,
Orders etc. were also declared valid by clause 2 of the same

Article, Article 270\aﬁthoriséd the parliament to validate

~all proclamations, President's Orders; Martial Law Regulations,

Martial Law Orders and others laws made‘between_the 25th of
March, 1969 and the 19th' of December, 1971. It further provided
in clause (2) that notwithsfanding a judgment of any court the
law made by Parliament under clause (1) shall not be questioned

in any court on any grounds whatsogver.

IA order to afford further protection to the laws
specified in the 6th Schedule which includes the Regulations
at Serial No.13, it was provided in article 268(2) that the
laws specified in the said schedule shall not be altered
repealed or ‘amended without the previous sanction of the
President, This provision is similar to the proviso to

Article 280(3Z) of the Interim Constitution,

By clause ﬁ1) of Article 253 the Parliament was
authorised to prescfibe the maximum limit as to:property
or any class thereof which may be qwned,heid, possessed or
253 is identical

in
with article 269 of the Interim Constitution/so far as it

controlled by any person. Clause 2 of Article

declares invalid any law which permits a person to own

) d
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beneficially an area of land greater than that which, he
coﬁld have lawfully owned.before the commenciqg day; It
clearly means that the Regulatioh being‘the enactment
fixing a limit on ownersh&p of land canhot be repealed or
so amended by the Parliament as to increaée or abolish
that limit. The purport o} Artiele 253 'is that though the
Parliament is authorised to further reduce the ceiling on

ownership of the property it hasrnoi,authority to increase

or abolish the ceiling already fixed by the Regulation.

Articlé 8 declarés void any law which is inconsistent
with fundamental rights conferred by chapter 1, part II,
But it also saves laws specified in the first schedule to
the Constitution which includes the Regulation at serial
No,17 under the heading 1Regﬁ1ations'..This provision is

similar to Article ?(3)(5) of the Interim Constitution.

Again Articié 24, which deals with fundamental
rights of protection of property makes an exception in
favour of certain categories of laws vide its clause (3).
The laws so saved include (1) laws providing for the
acguisition of any class'of property for the purposes of
interalia providing housing and public facilities and
‘services such as roads, water suppiy, sewerage‘eté, as
also (ii) any 'existing law or any law made in pursuance
of Article 253'. This provision is idenﬁical with the |
provision of Afticle_21(3)(4)_of the Interim Constitution
and protects as weil asfvalidates not only the Regulation
as an existing law but 41so Act II of 197% which has been

enacted in exercise of power given to the Parliament by

Article 253(I) of the Constitution.

Since Article 24 in its clause (2) provides that
e . il _
’ény law of compulsory acquisition will have to provide
For compensation, clgpuse (4) was added to provide protection

to laws covered by clamse (3). It reads:

P
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Art;Zh(&) "The adegquacy or otherwise of any
‘ compensation provided for by any
such law as is referred to in this
“Article or determined in pursuance
“thereof shall not be called in
ques%ion in any court",

Thls takes away the nower of the Court to declare
| and other laws (e.g.
invalid ~ existing laws/Act II of 1974, Punjgb Acquisition

of Land (Housing) Act, 1973, Punjab Development of Cities
Act, 1976} even if they-fail-ﬁo provide for any compensation
for or provide for compensation which is much less than the

market value of the land acquired under their provisions.

Let me now sum up'the steps taken by the framers
of the Constitution to protect the Regulatioh and any Law
to be framed by the Parliament in exercise of the special

and extra ordinary power conferred upon it by Article 253,

1. The Regulation was declared valid by Article 269
and the Jjurisdiction of all courts to go into its
vires was ousted. It cannot be called in question
in court on any grognd whatsoever,

2. In view of Article 268(2) it cannot be altered,
repealed or amended even by the Parliament
except with the previous sanctioa of the President.

3¢ By Article 253(2) it was declared that any law

allowing a person to own or possess beneficially

an grea of land g%eater than the area which before

the date of enforcement of the Constitution he

could have lawfully owned or possessed beneficially

will be invalid. The Constitution thus provides

that the Regulation shall hold the field notwithstanding
the enforcement of any lgw passed by the Parliament

to increase or abolish the ceiling fixed by it. The
effect of this provision is that though the President
'may permit the Parliameht to alter or amend or

repeal oﬁher provision of the Regulation the grant

of permission by him for passing of an Act by the
Parliament to do away with or increase the ceiling

of ownérship of land fixed by the Regulation will

be an exercise in futility, and this ceiling shall ;o
remain effective till it is reduced by an Act to '

Ll



S.}ﬁ.

i

11

be passed under Article 253(I}. A permanent
embargo is thus placed on increase or abolition
of ceiling though there can be no constituional
objection to its reduction.

b, Art, 8(3) protects this Regulation from being
challenged on ground of its inconsistency
with or repugnancy to any Fundamental Right.

5. Article 24 protects it against attack on
ground of its wviolation of any of the right,
guaranteed by that Article including right
to compensation. Thus the vires of the
Regulat%on cannot be challenged even on ground
of its/silent about payment of compensation.

6. Act., II of 1977 is firstly a law enacted and
enforced by, the Parliament by virtuec of the
powers given to the Parliament by Art, 253
and secondly its validity.is nrotected from
any attack by Art, 24(3). The adequacy or
otherwise of the comDensatlon flxed by it
cannot be queStloned in any court vide Article
24(h4) .

This is a unique example of cases in which the framers

of the Constitution have taken unusual, rather extraordinary,

| pains to plug all theloopholes of attack on the vires of the

Regulation. They have'gone to the extent of declaring even
future laws invalid if they abolish or increase the ceiling

on ownership of land fixed by the Regulation.

The question arises: can the Court declare any thing
invalid or bad which is declared valid by the Constituion?

The answer to this question must be in the negative. But

- here the court is confronted with another difficulty which

to éay the least, is insurmountable, It cannot declare any
provision of the Constitution as repugnant to Islamic
Injunction. Any declaration of repugnancy with Shariah of
the provisions of law plaéing ceiling on ownership or
reducing it, would amount to declaration of those constitutional
provisions as béd which declafe those laws either valid or |

untouchable,
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' ~The question of the validity of the Regulation‘

came up for consideration before the Supreme Court iﬁ

Mehreen Zaibunnissa v. the :Land Commissioner Multan and
others, PLD 1975 5.C. 397. It was held to be constitutionally

immune from attack. It was further held that:

"all amendments made to Martial Law Regulation
115 were given protection from the Fundamental
Rights, and saved from repeal being included in -
the first and the seventh schedule to the Interim
Constitution, and such inclusion was given
retrospective effect from theffammencing day of
the Constitution". (P,422),

The object of the legislation‘félating to land reforms was

held to be ' a more equitable distribution of land and

avoiding its concentration in a few hands' (P.437)

The question of absence or adequacy of compensation
is also outside the pale of jurisdiction of this Court in
view of the declaration of validity of such laws in article

24(%) of the Constitution.
1

Mian Fazal Hussain the learned counsel for the
petitioner in S.P.No.25/1979(4) however raised three points
to meet the objectioﬁ about "jurisdiction. He referred to
Article 227 which provides that existing laws shall be
brought in conformity with thé Injunctions of Islam as
laid down in the Holy Quran and Sunnah and submitted that
notwithstanding the above pfovision in the Constitution the
Council of Islamic Ideology .can make recommendations as to
the measures for bringing the Regulation into conformity with
the Injunctions of Islam. Sécondly he placed reliance on

-

Article 203-A which provides that:

"The provigsions of this Chapter shall have
effect notwithstanding any thing contained
in the Constitution".

He submitted that this non~obstante clause confers an
overriding jurisdiction on the Court. Thirdly he urged

that assuming that the provision of the Regulation in
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regard to curtailment of the right of a person to own more
than the area provided therein be immune from chalienge
this principle wili not apply to the case of a wadf which

i1 . .
is in the ownership of Allah and to which Article 253

cannot apply.

Mr, 8. M. Zafar also relied upon article 203-A
and further submitted that the eXclusion of interalia the
Constitution from the definition of law in Article 203-D
is in the nature of an exception and it should be
construed accordingly. In this respect he made a reference
to crawford's Statutory-construcfibn (see page 128-129
of the 1940 gdition). The principle laid down there is

as follow:

Mihile there is considerable similarity
between an exception and a proviso each
‘resgrgins'the enacting clause and operates
to except something which would otherwise
fall within the general term of the statute.
There is a technical distinction between
them, although even that is frequently
ignored and the terms used synonymous. The
exception, however, operates to affirm the

- operation of the statute to all cases not
excepted and excludes all other exceptions
that is, it exempts somethiqg which would
otherwise fall within the general words of
the statute. A proviso, on the other hand, is
a clause added to an enactment for the purpose
of acting as a restraint upon, or as a quali-
fication of the generality of the language
which it follows. Sometimes, however, as a
precautionary measure it is used to explailn
the general words of the Act and to exclude
some ground of misinterpretation which would
‘éxtend to cases not intended to be brought
within its operation or pur®iew".

On this basis be submitted that the word constitution
shall be given a very restricted meaning and shall be
treated to include only what is provided in the constitution.

Vhen confronted with Article 253 he sﬁggested that the Court
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can declare the Regulation void and it should be left to
the President to amend the Constitution. Now this suggestion

itself negatives the contention of Mr, S.M. Zafar.

The principle of interpretation referred to by
Mr., S.M. Zafar is also not acceptable. This court is not
called uponr in the present case to interpret a proviso
or an exception. The relevant clause which has to be
interpreted is a definition clause which,[o%:erved by the
Supreme Court in Punjab Cooperative Bank versus Republic
of Pakistan (PLD 1964 Supreme Court 434), declares what
certain words or expressions used in the statute shall
mean. lhe definition thus is, as a rule of declaratory
character and normally applies to all cases which comé
within its ambit. It cahnot therefore apply to cases which
do not come within its ambit., If the definition says that
the Court's power to. determine repugnancy with Shariah does
not extend to the constitution it will only mean a declaration
that the Constitution is not wit;?the ambit of its jurisdicfiod.
The Constitution confers legislative authority
upon the legislative organs of the state. It provides for
the ordinary legislative powers of the Parliament in Articles
70 and 71. Article 70 deals with the Federal legislative
list which confers exclusive authority of legislation on
the Parliament. Article 71 provides for legislation on
subjectsenumerétedlin fhe concurrent legislative list by
virtue.. of which the@ower of legislation is exercisable by
the Parlisment, concurrently with the Provincial legislatéres.
These powers of the parliéhént are plenary and any law made |
in exercise of the authbrity conferred by them provided it is
made keeping in view the Constitutional limitations, will be
a good iaw. It 'is however, open to the Courts unless their
Jurisdiction is ousted specifically to determine the vires of

such a law on the ground whether the Parliament has acted

within its jurisdiction, or has enacted the law by exercise
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of its power in a manner which violates the Constitutional
limitations. The court can thus strike down a law which
derogates from this principle or a law which is not in

these two lists and is made by the Parliament by trans-
gressing on the residuary Qowers of the Provincial legislatures.
The vires of such a law, if it is covered by the defination

of law in Article 203-D can be determined by the Federal
Shariat Court in exercise of the power conferred by Article
204-D because in such cases the Court is not concerned with

the Constitution but only with the law enacted in exercise of

the plenary powers of legislation conferred by the Constitution.

But this pfinciple will not apply if the Court is
called upon to declare the vires of a constitutional provision
on ground of its repugnancy with Shariah.'It is an elementary
principles that what cannotlbe done directly, cannot also be
done indirectly. Consequently it would not be open to this
Court to make such a declaration even indirectly about any

-

constitutional. provision.

It is a well established principle of inﬁérpretation

- of the Constitution that it must be interpreted as befits an

organic instrument, in the widest possiblé sense. Abdul Aziz
versus Province of West Pakistan (PLD 1958 SC (PAK) 499),
Reference by the President (PLD 1957 SC (PAK) 219), Mohammad
Noor Hussain versus the Province of Pakistan (PLD-1959 SC (PAK)
470), Mohammad Alj versﬁs Crown (PLD 1949 Lahore 376), Mohammad
Ali verses Cmawn (PLD 1950 F.C.I). In view of this what is
protected by the Consﬁitution and declared valid by it cénnot
be questioned in any Court iﬁcluding this Court., If a declaration
of invalidity is given by Ehis Court im respect of a law declared
valid by the ConStitutionﬂ%fﬁwould amount o converting that

validity into invalidity.

In order to meet this point Mian Fazal Hussain

relied upon M. Yamin Qureshi V, Islamic Republic of Pakistan

st’ ‘
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and another (PLD 1980 SC 22), and submitted that this case

lays down the principle that the vires of a law can be
challenged before the courts even if such a law is declared

valid by the Constitution.

'I havé carefully gone thréugh this authority but
I find nothing in it to justify any such inference. The
case did not relate to Article 269 of the Constitution. The
appellant in that case had#called in question the validity
of MLR 58 enforced during the regime of General Mohammad
Yahya Khan who had been declared a usurper in the case of
Miss Asma Jilani. As already stated Article 270(I) of the
Constitution authorised the Parliament to validate by law
interalia all Martial Law"Regulations. It was further provided
that the validity interalia of any regulation would not be

challenged in any court for a period of two years. The Parliament

- passed the validation of laws Act, LXIII of 1975 but did not

validate MLR 58, Notwithstanding this it was held by the
Sﬁpreme Court that all proceedings taken, orders made, and
acts done or ﬁurported to have been takén, made or done under
the said Regulation fell within the purvieﬁ of validity and
immunity from Judicial ré&iew granted by %g%.Z?O(h). The

Constitutional immunity did not extend to (i) acts et not

duly taken under the said Regulation and which were thus

w1thout Jurisdiction and (11) acts which were mala fide. Such

obviously
acts were/not protected by clause (4) of Art. 270. This

~authority is not therefore relevant.

The reference to Article 203-A is of no consequence.
It oply provides for the Court to act notwithstanding any
thing in the Constitution but it‘cannot be interpreted as
extending its jurisdictipn to directly or indirectly
determining the repugnancy with Sharia of any Constitutional
provision or to virtually negatlveﬂigi The two, UfOVlSlons i.e.

Article 203%-A and deflnltlon of the term 'law' are not therefore,

in disharmghy nor do they require any reconciliation. But evéhq”
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if there had been any ambiguity it could be resolved only
by the above interpretation. If on the other hand there

had beén”any repugnancy or absolute contradittion between
the two pfovisions the maxim LEGES Posteriores Priofes
contrarias abrogamtnj'would come into play and if it e o
impossible to construe fhe two provisions together the
former provision must give.ﬁay to thelater. Ahmad Saeed
Kirmani Mﬁﬁyvergus'Fazal Elahi, S@eaker West Pakistan
Assembly (PLD 1956 Lahore 807) and.Golam Mustafa versus
Jabiruddin Sarkar (PLD 1959 Dacca 169). In such a case it
would not have been difficult to apply this maxim and give
full effect to the definition clause. In that case also the
result would be identical and it would have to be laid down

that this court's jurisdiction does not extend to nullifying

the provision of the Regulation, Act, II of 1977 and other

relevant laws referred to above.

This'findiﬁg is also an answer to thdlast argumént
of Mian Fazal Hussain about the unlawful inclusion of the
waqf propérty within theambit of the Regulation. The Court's
Junisdiction does not extend to that point also.. Article 253

of the Constitution empowered the Parliament to prescribe

the maximum 1limit of property;which.ﬁay be owned by any person.

Similarly clause (2) of Article 253 prohibited the passing of

any law permitting a person to own more than the area already

limited by a Law existing on the date of enforcement of the

Constitution. The word 'person' is defined in Article 260 as
including any body politic or corporate. It is a well known
principle that Wagf is a person and can sue and be used. Masjid
Shahid Gung versugsG.P. Committee (AIR 1938 Lahore 369) see
also 50 Punjab Record 1914, ILR 32 Calcutta 129(PC) 37 Calcutta
885(PC).

‘In Corpus Juris Secundum Volume II page 380 the

term 'body politic' is explained as followg —
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"Body Politic. A term of ancient orgin, the
collective body of a nation or state as
politically organized, or as exercising

politicél functicns; the state or nation as

an organized political body of people
collectively; a corporation, a body to take

in succession, framed as to its capacity by
policy. It has been said that the phrase

connotes simply a group or body or citizens
organized for the purpose of exercising govern-
mental functions; that such a group may be large
or small, and that it’may be a group within a
group, including countries even though they are
but agencies of the state. It may be formed by a
voluntary association of individuals, and is
social compact by which the whole people wcovenants
with each citizen and each citizen with the whole
people that all shall be governed by certain laws
for the common good.Where the term is used as
referring to the state, it signifies the state in
its sovereign, corporate capacity, and applies to
a body incorporated by the state and charged with
the performéﬁcé of a public duty, such as an
institution of learning for the benefit of the
people of a parficular parish, or a corporate
body created for the sole purpose of performing
one or more muﬁ:ipal functions, or an incorporated

_ board of trustees of a levee district, or a township

declared by statute to be a body politic and incor-
porate, Also, it applies to the United States as

a body capable of attaining the objects for which
it was created, by the means which are necessary
for their attainment!

.
Similarly 'Body corporate .is explained at Page 379.

"Body corporate, A term applied to corporations,

Public and private, and, depending on the

particular application, defined as meaning a
corporation; a legal or artificial person
substituted for a natural person; the collective
number of individual propeietors who are incorpo-
rated; also a body constituted of all the inhabitants
within the corporate limits of an incorporated
area, However, it has been said that the use of
the term does not necessarily imply the existence
of a corporation with corporate powers, or of
corporation within the meaning of a particular'
statutey
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.”Every body'politic,‘or corporate, and person and
person;hin S.65 of local (Turnpikes) Act. 1823 (4 Geo,
4C 95) was held to include éarishes (R.V Burton, 9.L
J M C 23). '

No law to the contrary was shown by the learned
Counsel. Thus the expression' body politic or corporate’
includes even an artificigl or juristic person. It also
includes even an institut;on of learning for the.benefit

of the people of a particular parish. Waqf as seen above _

"is a recognised juristic person and in some of its traits

»

is analogous to religious trust. There can be no doubt that
it is included in'the definifion of person in Art, 269 of the
Constitution, and the ceiling pléced on Waqf property is
validated by Article 253, To that extent also the Regulation

and Act, II of 1977 are immune from challengé in this Court.

The Constitution was agreed upon by almost all the members
of the Parliament which %ncluded a number of Ulemas of different
schools of thought, In order to obtain concensus every effort
was made to make the Con;titution Islamic in character and for
this reason Article‘227 wés added to provide against passing
of any law repugnant to.;slamic Injunctions and against ény"“'-

existing law remaining so repugnant.

Now Article 253 is either in harmony with the geheral
policy of legislation dgélared in Article 227 or it is
repugnant to or inconsistent with it. The concensus of the
ulemas points out tb it;lbeing in conformity with Islamic
laws. Assuming however, that the two provisions of Art, 227
and Art, 253 are'repugnaht-inter se the principle of Leges
Posteriores Priores Contrarias abrogant will have to be applied
and 253 shall be tréate% to have effect notwithstanding any
thing in Article 227. .

I am of the view that the provisions of the Regulation

and other expropriatory laws regarding ceiling on ownership
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of land, acquisition of land for housing or other public

purposes descrlbed in Art1cle 24(3) and absence or in-
in the relevant statutes

adequacy of Compensatlon/are not within the jurisdiction

of this Court.

No@such objecfion gould, however, be valid)nor such
objection was taken, in regard to other provisions of the
Regulation'which place re$trictions on partition of joint
holdings (para 22) and om alienation of holding (para 24)
and provide for certéin rights of tenants (para 25). The
only Constitutional provision which validateé them is
Article 269 but that validation is only:partial and
inconsequential forbur purposes. The validation is regarding
th? competencé of the authority enacting the Regulation.

The ouster of jurisdictign of courts. in that Article is
overridden by the provisions of Artiqle 203A and this

court has Jjurisdiction to determine the question of repugnancy
of these prbvisions with the Islamic inJjunctions notwithstanding
anything in Art., 269, The other relevant provision is in

Art, 268(2) which restrains the Parliament from altering,
amending and even repealing these provisions except with the
previous sanction of the‘President. But it does not present
any difficulty since under Art. 203-D(3)(a) the President is
bound to take steps to aﬁend the Regulation so as to bring

it into conformity with ‘the injunctions of Islam if this

Court arrives at a fiﬁding of its repugnancy with ﬁhe Quran
and the Sunnah of the holy Prophet. The Courts jurisdiction

to go into the vires'ofkparas 22, 24 andl25 of the Regulation

is not ousted,

The Peshawar High Court (Shariat Bench) has already
: , _ YA i on
struck down from 25(3)(d) of the Regulatio%fiegarding
tenants right of preemption, in Niamat Ullah Khan, versus

Government of Pakistan (PLD 1979 Peshawar 104),
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This Court bv a majority held in Mohammad ‘HRiaz versus
(PLD 1980 FSc i)

Federal Government and othcr casesLthat the judgements of the
Peshawar Shariat Bench are binding upon this Court. I gave,
my own judgment: in that case for arriving at a different
conclusion, I héve reconsidered this point. I find no reason
to make any departure from the view taken by me on this point
I had rested my opinion in those casés interalia on the ground
that this is a different Court, that the decisions of the
Shariat Bench of the Peshawar High Court could be effective
in its own territory and could not bind other High Courts that
this Court even as Sgccessar of other High Courts cannot be
considered bound by £he Judzment ",0f cne High Court and that

in anylcase a Bench of five judges cannot be held bound by a

Judgment of three Judges even as a successor Court.

There is no pro#iSion ig Article 203-A to Article 203d
providing for finality of Judgment nor is this court 5ound by |
any ﬁrocedural law in exercise of its Jurisdiction under article
203-D except to the extent’described in Article 203E(1). 6Lause
(2) of that Article'on the other hand authorises this court
Mto conduct its_proceedingé and regulate its procedure in all
respects as it deems fit". This provision is analogous to
Article'191 which empowers the Supreme Court to make rules
regulating the p}aé%ice and procedure of the Court, Thus it is
openr to this Court also to make rules on the subject in
exercise of power under Articlé 208-J, The only difference
between the scope of bower of the Supreme Court and this
Court is that while the authority of that Court to frame rules
on the subject is subject;to the Constitution and. the law
the authority of this Court is not so subject in view of Article
20%-A which gives efficacy to the Qrovision of chapter 3-A of
Part VII, any Constitutional provision notwithstanding. Now the
supreme : court is not bound by its own Jjudgments.. The Privy
Council was also not bound by the Rrevicus decisions of tne

Board and could dissent from them, Attorney Eeneral of Ontario
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and others versus Canadé Temperence Federation and others
(AIR 1946 Privy Council 88) Tooth versus Power (1891—AC.
284) Ridslade versus clifton (2PD 276) Road versus Bishop

in Lincolne (1892 AC 644),

It was on consideration of the first and the last of
these cases that the Federal Court of Pakistan heldin Anwar
versus Crown (PLD 1955 Federal Court 185 at page 209) that
that Court on whom rested the ultimate responsibility of
interpreting the law of the land was entitled to change its
0pinioh and take a wview different from the one it had hitherto
held.Tais view was reiterated by the Federal Court in Mirza

Akbar Ali verses Mirza Iftikhar Ali (PLD 1956 Federal Court 50).

The refereace to the Ultimate responsibility of the
Federal Court in Anwar v. Crown is material only in the sehse
that the Federal Court's Judgements were otherwise binding
upén all other courts by virtue of Section 212 of the Government
of India Act.The ultimate responsibility only referred to
the greatness of the responsibility of a Court which is a
final arbiter on matters of law, Though a Single Benéh of a
High Court is bound by the 1nterprefation on a point of
law by décision of a 1érger Bench, and a smaller Bench is bound
by interﬁgﬁafion of a bigger bench of the same High Court,
vet g singié Judge of one High Court is not bound by the inter-
pretation placed by another Single Judge of the same Court‘nor
by one placed by even the biggest Bench of another High Court.
in the absence of any limitation on the power of this Court the
only inference can be that“this court is also not bound by its

decisions in another case.
)

In this counection I may refer to the distinction between
the abowe pfinciple and the power of review as drawn by the
Federal Court in the case 5f Mirza Akbar Ali veérsus Mirza Iftikhar
Ali. It wss clarified that review is re-hearing of a decided
case and is entirely different from re-consideration in a

of
subseguent case[a question of law previously decided. If this
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Court takes a different view in another case from the one taken

a ' -
on the same point of law in/previous case 1T will not be

exercising any power of review which no doubt has to be statutorily

and specifically conferred .upon it. There is therefore, no

reason why this Court should be bound by the decision given in a

‘different case by the Shariat Bench of any High Court.

There is a more compeiling reason for arriving at the
-
same conclusion. The Court is seised of a subject, Jjurisdiction
of which can neither be calied original nor appeiate nor advisory.
If exercises a special Jurisdiction which Bears no analogy to
any other jurisdiction. It is alsoc open to it to determine its
own procedure, Since it deais with matters of Shariat it would

be more appropriate if it applies the principle of Shariah, in

this respect,

Now in Shariah it is always open to a judge to change
his view if new data comes to his notice or even if the
reasoning in the previous case requires reconsideration. This
is the principle of Rajoo (&) or reconsideration. Since this
Court is considering the question of repugnancy of laws with the
Quran and the Sunnagh of the Holy Prbphet and the Principle
'to err is human' applies to its members also it would be but
fair for it to rely upon the above principle of Rajoo in the
course of regulation of its practice and procedure, and to
correct its mistake suo moto. The judges are bound not only
by their oaths of office but also by their belief in the hereafter
not to allow their errors in matter of Shariah be perpetuated.
In my view it is not only a matter of inherent power but of
inherent responsibility.to correct such errors. If the Courts
have inherent power and jurisdiction, as held in Chief Kofei
Forfei ﬁersus Barina Kwahena Seifat (PLD 1958 PC 79), to set.
aside its previous Judgment if delivered without Jjurisdiction,
there 1s no reason why this Court, whose powers are otherwise

unfettered should be debarred from correcting its own error on

~Shariah matters, at least in another case.
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Although most of these petitions:can be disposed of only
on poihts of jurisdiction I will, in order to avoid the
possibility of remand, glso deal with the arguments on merits.
A1l matters in which the imposition of limitation on ownership
of land, consequent forcible surrender of excess land to the
Government, and total want or inadequacy of consideration are
challenged were argued by Mian Fazal Hussain Advocate.(S.P.25
of 1979-Lan.), Ch. Mohammad Sadiq Advocate (S.P.I of 1980-
Peshawar), Mr. Iftikhar 41i Sheikh advocate_(S.P.44,5@,55,56,57
and 58 of 1979 all of Lahore), Mr, 8.M. Zaffar Advéoate (S.P.4 of

¢ 198@-Lahore), Mr. lMohammad Ayub Bokhari, Advocate (S.P.5 of 1980-

Lahore) Syed Rashid Ahmad, Advocate(S.P.3%6 of 1979~Karachi),

Mr. Mohammad Ali Zaidi, Advocate (3.P.35 of 1979 Lahore), Raja

Said Akbar Advocate (S,P.66—1979(Lah)Mr. Rashid Murtaza Qureshi
(S.P.B—SO-Lahore), Ch. Muhammad Nazir Ahmad Advocate (S.P.23 of

1980~Lah), Mr, B.Z. Kaikans and Maulana Maazul Rehman) .
Their arguments centered round the following important pdnt

(1) That Islam recognizes private Droperty as 'is evident from
the following verses:

2:267...Give in charity of the good things that you earn and
of what we have brought forth for vou out of the earth...

33:27. And He made you heir to their land and their ddwelling
and thelr PrOPErtYeeeeeeaas

-T‘\
i
*.

18:32And “ot forth to them a parable of two men; for one of them
Ve made gwo gardens of grape-vines......

18134 And he possessed much wealth.
18:42 And his wealth was destroyed....ees.os..

18:79 As for the boat, it belonged to Some DOOY MAN.s...
26:71 Do they not see that We have created cattle for them....

2:188 And do not swallow up your property among yvourselves by
false means nelther seek to gain access thereby to the
Judges, so that you may swallow up a part of the property
of men wrongfully while vou know.

7:128.f.Sure1y ithe land is God's; He causes such of his servants
to ilnherit it as He pleases.

S » " %8 e

(2) That property includes land:

~.
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(3)

6:166

16:71

17:21
(4)

(5)
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ibid. 183%2,34 and42 ibid
And give to the orphans their propertyeese...

And do not give away your property which God has made

for you a (means of) support to the weak of understanding,

and maintain them out of (the profits of ) it,veeer..

Men shall have a portion of what their parents and the

near relatives 1e8VE veeeessces

Yahya Bin Adam is of the same opinion. He says dl-f!(;’(}’/xl

(land is included in proverty) vide P.115, 116 of
his book Kitab=-ul¥raraj.

That Islam recognizes inequality in the ownership of property

.wﬁg.?:uJ 4:32,And dd’not covet that by which God has
made some of vou excel others, men shall have the
benefit of what they earn and women shall have the
benefit of what they earn;

And He it is who has made you rulers in the land and
raised some of you above others by (various) grades,
that He might try you by what He has given you.....

And God has made some of you excel others in the means
of subsistence, 30 those who are made to excel do not
give away their sustenance to those whom their right
hands possess, so that they should be equal therein:
is it then the favour of God which they deny?

See how we have made, some of them excel others.

Usurpation of others’proPerty is the worst violation

of the sanctity of private property rights enjoined

by Islam and great is its retribution. Ibn omar related
from the holy prophet: 'Whoever takes possession of

any part of land without having a right to it, shall

be as a punishment for it sunk down into the earth

on the day of resurection, to the depth of seven
earths'., See also Hamiltons Hedaya P.533 under the
heading: A wilfuly; usurper is an offender, It is stated:

NIt is to be observed that if any person knowingly

and wilfully usurps the property of another, he
is held in law to be an offender, and becomes
responsible for compensation. If on the contrary,
he should not have made the usurpation knowingly
and wilfully..... he is also liable for a
compensation, because a compensation is the right
of man",..

None should be deprived of his property except by way
of trade for which mutual consent would be necessary.
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4:29"0 you who believe: do not devour your property
among yourselves faslely, except that it be
trading bymutual consent.

(6) These principles apply equally to- the State in its

relationship with a citizen.

(7) Viaof property cannot in any manner be taken over
by the state.

(8) If the state usurps the property it shall have to

compensate the owner and pay to him compensation
which satisfies him even if the compensation demanded
exceeds the market Vaiue of the property usurped.
However the compensation shouid_not_be less than the
market value. :

Syed Lftikhar Hussain) the learned Deputy Attorney General
confined his arguments only to the question offjurisdiction of
this court. Sahibéada Akhtar Muneer Assistant Advocate General,
NWEFP, however arguesd at 1éhgth onh the merits of this problem.

He referred to verse 284 ;i Chapter II:

"Whatever is in the héavens and whatever is in the earth

is God'se...." and submitted that it follows from the verse that

man's right to land is oﬁly as a trustee and not an absolute right.

‘Verse 13 of Chapter 45 shows that only the control of land is

given to man and that also for the benefit of the entire mankind.
The verse says:
"And he has made subservient to you‘Whafsoever is in the A
heavens and whatsoever is in the earth, all from himself,..."
Lastly he quoted from the holy Quran verse 4:i5:
And ‘do not give away your property which God has made for
you a (means of) sutport to the weak of understanding, and
maintain them out of (the profits of) it, and clothe them

and speak to them words of honest advice"

and referred to the commentary by Allama Abdullash Yousuf Ali that
though the verse relates' to orphans but its language is general
and eonnotes that the'right of an ownérg‘or the property'should'

be exercised for the good of the community. He ‘also referred t

the commentary of Maulana Maudoodi regarding the use of property
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of an individual. He submitted that Islam is against

accumulation of property (see chapter 102, chapter 104
verses 2,3, & 4, chapter 47 verse 38, and verse 267 of
chapter 2) and _-favours.. equitable apportionment of all

things on earth (see 4:10).

There is no doubt that though everything in the
heavens and the earth is of Allah (2:284), He has made
it subservient to humanity end given it under thé control
of men (4:5) and bestowed it'upon them (24:55) so that they
may exploit it_(Distribdtion of wea;th in Islam by Mufti
Mahammad Shafi, P.4). There is also no doubt that Islam
recognizes private ownership of property including land
and allows the owner to defend it by all means available,
which may exkend to the causing of death of the person seeking

to usurp it. If he is himself killed in the encounter he 1is a

maptyfF-(Bokhari and Muslim) But this right in property exploited

by him by lawful means is‘not absolute or arbitrary or boundless=-
(Iﬁ carries along with if certain.limitations and restrictions which
have been imposed by,the real owner of wealth' (Digtribution of
tiealth in Islam P.h). God ha§ also made some men eXcel others

in the means of subsistence. The concept of equality in the
ownership of wealth is also foreigh to Islam. It accords complete
freedom. to man to earn his subsisténce and the blessings of

this Qorld as well as of the next. It places nollimits on the
earnings of man as a free agent. It is left to his capacity,
competence, accomplishment,skill, genius and tact to make the

best use of the gifts of physique and mental alertness endowed

upon him by Allah., Themisuse of these gifts is, however,

condemned. No one is allowed to devour theforoperty of another.
Usurpation by one individual of another person's property is

disapproved. It is & sin and an offence.

Islam does not favour curbing private initiative and
howeven ‘
enterprise, It is/equally opvosed to a social fabric which may -

Lk

disintegrate by the ever growing gulf between the rich and DOOT, .,

F
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.the haves and the have nots.

It recognises private ownership to the extent that it is
beﬁeficial to the Society. Those upon whom riches are
bestowed are made the trus?ee of their wealth and are

bound to spend and utilise it sﬁbject to limitation

imposed on its use by the Bestower., For ﬁhis reason Islam
inculcates in the minds of its devotees and folYowers the
virtue of moderation and temperateness and counterbalances
the permission to earn without limit with checks which aim at
redudihg the ineguality of standards of living between the
rich and the poor. Thefirst important check is on earning
which should be within legal means, The stress on virtuous deeds in
a Muslim Society tends to eradicate all chances of a Muslim
earning his wealth through any dubious meaﬁs. In fact making

money in ways unlawful is anathema to the Musiim Ummah.

So is exploitation by one oY’aﬁother human being
which would include onek aggrandisement at the cost of
another or the addition/ige wealth of a person in a manner
which is deterimental to others (see P.52 and 59 of Islam Ka

Igisadi Nizam by Maulana Hifzul Rehman Sloharwi).

The permission to g@nd alsc extends only to well

earned wealth., The command is "O you who believe: gilve in

2

charity of theiood things Ehat you earn and of what we have
brought forth foryou out of the earth and do not aim at | ;
civing what is bad in charity while you would not take it_ P
yourselves unless you_connive at it, and know that God is
self sufficient, praisewortiny (2:267). The emphasis in this
verse is on good earning, It is from the. legitimate earning
only that one can give in charity. It would follow that it
should not be considered meritorious to spend in charity ﬁ?gm
what is earned by illegal means. No merit can come out of

-

‘ : s . s A
worthless spending. There are several traditions and Juristic

opinion to support this inference.

-

Another check is on accumulation of wealth and V;rtual

withdrawal of money from currency. *
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"So that this wealth should not become confined
only to the rich amongst you" (59:%).

"Woe to every slanderer who amasses wealth and
considers it a provision (ageinst mishap) He thinks
that his wealth will make him abide.Nay he shall
certainly be hurled inte the crushing disaster, And
what will make thee realise what the crushing disgster
1s? It is the fire kindled by God, which rises above
the hearts., It shall be closed upon them, in extended
columns" {(Quran, Chapter 104),

PThe desire of increasing riches diverts you until
you come to the graves. Nay: you shall know, Nay:
Nay: you shall know. Nay: if you had known with a

- certain knowledge you should certainly have seen the

hell; then you shall see it with the eye of certainty;
then on that day you shail be guestioned gbout the
boons". (Quran, Chapter 102).

", .. and those who hoard up gold and silver and do
not spend it in God's way, announce to them a painful
chastisement.On the day when it shall be heated in
the fire of hell, then their foreheads and their sides
and their backs shall be branded with it; this is what
you hoarded up youselves, therefore taste what you
hoarded"., (Quran, 9:35).

Say: if you controlled the treasur88? of the mercy of
my Lord, then, you would have withheld them for fear
of spending....." (Guran) 17:100,

A

In chapter 102 "the desire of increasing riches" has reference :
to amassing of wealth.
Islam is opposed to niggardlineés.

WAnd let not those who are niggardly in giving away
that which God has granted them out of his grace think
that it is good for them; nay, it is worse for them;
they shall have that they were niggardly with they shall
have hung about their necks on the resurrection Day",

(Quran 3:179).

"Those who are niggardly and bid people to be niggardly
and hid what God has given them out of His grace; and
we have prepared for the unbelievers a disgraceful

chastisement" {(Guran 4:37)

" . and God does not love any arrogant boaster;

+those who are niggardly and enjoin niggardliness on
men...." (SQuran 57:23 & 24)". '
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Quran prohibits wastefulness and extravagance as much as
niggardidness, It enjoins t%mperateness and moderation in
spending on one's own needs.

"0 children of Adem...... eat and drink andbe not

extravagant Tor he does not love the extravagant®

(7:31). '

"And they who, when they spend are neither extravagant
nor parsimonious, aznd (keep) between theser .the Just
mean, " (25:67). :

"And do not make thy hand to be shackled to thy neck
nor stretch it forth to the utmost (limit) of its
stretching forth lest thou shouldst(afterwards) sit
down blamed, stripped off'. (17:29)

This last verse is indicative of the duty of moderation and

enjoins upon a Muslim neither to be niggardly nor profuse and

lavish.

And yet there aré_injunctions To spend as in 232674ibid
or in 63:10 which is reproduced below:-

"And spend out of what we havelgiven you before death

comes to one of you, so that he should say: My Lord why

‘didst Thou not respiteume to a near term, so that I

should have given alms and been of the doer of good
deeds?!

"By no means shall you attain to righteousness until you
spend out of what you love and whatever thing you spend,
God surely knows it". (Quran 3:91) :

“......whatever‘thing you spend, He exceeds it in reward

eerereed” (Ouran) 54339)-

It would be @pt to quote on this point the view of Mufti
Mohammad Shafi. He says at ﬁ? 4 and 5 of 'Distribution of
Wealth'
| ‘We must spend it where He has commanded it to be spend,

and refrain from spending where He has forbidden. This

point has been elucidated more explicitly in the

following verse:

'8eek the other world by means of what Allah has
bestowed upon you, and do not be negligent about

B ,'E; T ﬁ%uﬁ
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your shﬁ?épiﬁfEE{E:ﬁoild. And do good aslﬁllah
has -bestowed upon ypu;vand do not seek to spread
disorder on the earth'. (28:77)

"This verse fully explains the Islamic point of view

on the question of -property. It places the following

guidelines before us:-¥*

1)

2

3)

,_4)

Whatever wealth man does possess has been
received from Allah "Allah has bestowed
upon you'l,

Man has to use it in such a way that his
ultimate purpose should be the other
world _"seek the other world"

Since wealth has been received from Allah,
its exploitation by man must necessarily be
subject to the commandment of Allah,

Now, the Divine Commandment has taken two

forms:-

(a) Allah may command man to convey a
specified portion of 'wealth' to
another, This commandment must be
obeyed; because Allah has done good
by you, so He may command you to do
good by another - "do good as Allah
has done good by you"

(b} He may forbid you to use this "wealth"
in a specified way. He has every right
to do so, because He cannot allow you
to use "wealth" in a way which is likely
to produce collective ills or to spread
disorder on earth-"do not seek to spread
disorder on the earth".”

It will be clear that if on the one hand Islam imposes ho

restriction on earning of wealth, on the other hand it prohibits

-

niggardliness as well as extravagancey and accumulation as well as

waste, However wealthy a Muslim may be he is commanded to adopt

the course of moderation in spending on the satisfaction of his

owniwants and to spend the surplus on the well being of his fellow

men.'This‘is further eiuqidated by wvarious verses which point out

that the needy are sharers in the weélth of the wealthy.

>
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"And those in whose wealth there is a fixed
portion, for him who begs and for him who
is denied (good)"(70:24& 25)

"And in their property-was a portion due to
~him who begs and to him who is denied (ggods)"

1:21
"They 5?11 question thee concerning what they should

expend. Say: 'The abundance'Rige, surplus™ (2:219)
It is abundantly clear from the last quoted verse that

whatever is left surplus éfter spending on one's own necessities
and after discharging his obligations should be spent on the
needy‘in God's way, {Islam Ka nazarya-i-milkiyat Vol,¥P.262

by Dr. Mohammad Najat Ullah Siddigi). This is borne out by

the following traditions cited on the same page and the

page following in the above book.

"Shaddad related the tradition to us from Abu Amama
that the holy prophet said: 'o son of Adam it is
better for you'to spend your surplus wealth (in the
way of God) and it is evil to hoard it . It is not
objecticnable to spend the same on yourself to the
extent of meeting your necessary requirements. You
should start spending on those whom youﬂjare obliged
to look after. And the hand which gives is better
than the hand which takes" (Muslim,chapter on Zakat
and also Tirmizee).

"Abu Saeed Khadri relates this tradition that ontce

we were travelling with the Holy prophet when a rider
came and looked to his right and left. The prophet
said-'One who has a spare riding animal should give
it to-him who has no animal to ride. Anyone who has
surplus money etght to give it to a traveller who
cannot afford. He mentioned seweral things in this
connection from which we had to conclude that we

have no right to keep (hoard) over and above that
which we require "(Muslim, Kitab-ul-Lugta Abu Dawood,
Kitab-ul-Zakat). |

According to Hazrat Ali the wealthy persomsof a community
are to blame for the starvation or nakedness of all poor

persons of that community. (Kitabulamwal by Ab Ubaig P. 595)

It is for these reasons that Hazrat Abu Zar Ghaffari

considered it a duty to distribute among the needy alllthat'

he could spare before he went to sleep in the night,
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I have already referred to‘the‘versgs.of'the holy Quran
about the rights of the needy in other's wealth (70:24 & 25;
51:10) There are traditions from the holy prophet about the
enforceability'bf the right of a guest to the satisfaction
of his wants'for a night.?i&s;im, Kitab-ul-Lugta,; Bokhari,
Kitab-ul-adab, Abu Daud, During iztirar (exigence, emergency
or pressing necéssity) it is permissible for a person to
eat from the'property of others even without permission. Hazrat

Umar for this reason suspended the Hadd(quranic punishment)

for theft during famines

According to a tradition related by Yahya Bin Adam‘in
his book 'Kitab-ul-Kharaj'a person was refused water by the
‘owners‘of a pond and as a consequence died of thfdst. Hazrat
Omar awarded Diyat (bloodwit) to his legal heirs against the
owners of the pond., There is no reason why this analogy should
not apply to a person dyihg,of starvation as a result of the
callous refusal of persons of means to give him food., It can
also be inferred from this Jjudgment of Hazrat Omar that those
who fail to perform their duty of looking after their needy
fellowmen can be compelled to perform it by legislative sanction.,
In Islam Ka_nazaria-i—milkiya? by Dr. Mohammad Najat {llah
Siddiqi Vol, 2P, 116 is cited the opinion of Ibn-e-Hazam from
Almahilld, ¥ol.6 P.156,

"It is the duty of rich persons in every country

to maintain and support their needy. They may be
compelled by the Sultan to do so in case the

income from Zakat or property set épart for such
common use is not sufficient. Arrangement will thus
be made to enable them to obtain necessary diet,.
necessary clothes for summer and winter and houses
which may ensure their privacy and protect them
from rain heat,and sun",

The holy prophet also stated as reported by Fatima binte
Qais that apart from zakst also there are rights in youyporperty.’
See Tirmizi kitab-ul Zakat;Musnad Darmi Kitab~ul-Zakat. This is

.also reported from Ibn Omar,
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Islam does not approve of concentration of wealth in the
hands of a few affluent persons. This policy is revealed in

Surah Al-hashr (59:7) which means;

"Whatever God has restored to His dpostle from the
people of the towns, it is for God and for the
Apostle, and for the near of kin, and the orphans
and the needy and the wayfarer, so that it (the
riches) may not go on circulating among the

rich of you'.

During the life time of the holy prephet and Hazrat Abu

¢ Bakar When Muslims were either living in penury or were not well

- off some lands of the conquered territories were diétributed

among the Muslims. These were already cultivated lands.

The holy prophet did not distribute the lands among the
rich only. He distributed all the lands of Banu Nadhir after
their expulsion from Medina, among the needy only as enjoined
in the above verse., But during the caliphate of Hazrat Omar when
the Ummah had been basking in affluence the policy was changedys
He reiused to distribute the lands of the conquered territories
among the combatants and non combatants alike and left them in the
possession of the actual cultivators on condition of their paying

Kharaj. Thus all these lands were nationalised.

It appears that notwithstanding this policy'fhe gulf between
the rich and the poor widenéd: by the end of Hazrat Omar's reign.
May be the famine of the 18th Hijra had taken its toll fromthe
less affluent and that might be one of the reasons of the growing
economic inequality. It appears that in order to meet this problem
Hazrat Omar intended to distribute the surplus wealth of the rich
among the poor. There is a tradition from Abu Wail to this effect.
He reported that Hazrat Omar said.

"If I had an opportunity to do what I had already

done (to continue my policies) I would have taken

from the rich their surplus wealth and distributed
it among the needy". (Islam ka nazaria-i-milkiyat,
Vol,2.P.150 by Dr. Mohammad Najat Ullah Siddigi

quoted from Tibari's History p.2774 and AlMuhalli
by Ibn-e~Hazam, Vol.6p. 158, Islam men Adle Ijtimail
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by Syed Qutab Shahidp.478)

Dr, Taha Hussain in his book Abu Bakar Aur Farooq-i-Azam

has quoted a policy statement of Hazrat Omar made during the

famine:

IWe shall eat as much as can be available from
the bait-ul-mal ifor the commonest of Muslim,
and if the baid-ul-mal is left without any
provision, we shall make it the responsibility
of each household to feed the members of the
others household so that they may share among
themselves what is available!'.

In this connection reference may with advantage be made
to the commentary of Maulan Mahmud Ul Hassan on the verse

Lw?(}’/f‘ PLi ey i &

"Everything in the world appears to be in the
ownership of the entire humeamify in view of the
command "He created everything in the earth for

you' which means that the divine object of

creating them was to arrange for the satisfaction
ofhuman wants. Nothing is, therefore,in the

ownership of any one individual, In fact everything
is in the collective ownership of mankind and every
human being is a sharer thereof, In order to obviate
mutual conflictand disputes possession has been made
a cause for ownership and for so long as any person
is in absolufe and permanant possession thereof no
other person will have a right to interfere.

However such an owner in possession should hand

over to others what is surplus to his requirements
since on account of the original ownership the

rights of others are also involved in it., It is for
this reason that even after the payment of Zakat it is
not approved that any person should hoard property
beyond his needs andthe prophets and the pious have
desisted from this course. On the other hafdd some

of the companions of the holy prophet and their
immediate successors (Tabieen) considered it unlawful
(for a muslim) to keep with him more than what is
sufficient to fulfil his needs. However there is no
doubt that this cannot be approved. The reason is
that on account of collective ownership his possession
shall be treated to be on behalf ofhll the owners.
It should be treated to be analogous to 'booty!

which is treated to be owned by/t%ose participating

[
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in war but every one of them is entitled to avail of it
according to his need. You should know what he is if he
keeps in his possession something more than is required
by him immediately (meéaning that he will be guilty of
misappropriation) (Eizaulaula p. 268 quoted from Islam
ka Igtisadi Nizam by Maulana Hifzul Rehman Seocharwi, ppe
45 and 46.

Maulana Hifzul Rehman Seoharwi is also of the opinion that
"if the income of the Baitul Mal be insufficient for satisfaction
of wants of individuals it is open to the Caliph to compel the
rich to make up the deficiency even though they, might bave paid
all their dues (zakat etc)." Islam ka Iqtisadi Nizam p.77.

These instances and opiniens establish that legislative action
can be takeh by tpe state_to:make its citizens in times of dearth
share their wealth with the poor and needy in the community.

It appears’%hat according to custom also the tribe was duty
bound to help its members in time of stringency. At 'p. 142 of the
above book it is stated that when Hazrat Omar recelved the fatal
wound %@ asked for an account of his indebdedness to the bait-ul-mal.
Finding that he had, to pay eight thousand dirhams he directed his
son to pay this amount after his death from his inheritance and from
his own (son's) property and if something still remained payable
he should demand its payment frem his trlbe i.e. Qureish", In my

Judgment 1n Mghipmad Riaz, V, Federal. GOVernment and others (S.P.
132 of 1979-Lahor%( decided on 23-9-1980 pertaining to murder and

hurts I had pointed out that Diyat was payable in certain cases by
Agila or thefgroup to which a person belonged. It now appears to me
that the liability to payment by Agila is also based at least
partially on . .the right of a ﬁerson to demand payment of his debts
from his kith and kin-or members of the tribe. -

It would be abundantly clear that private ownership of wealth
though sacrosanct in Islam, is not absolute in fhe popular sense of
the te;m.,lts object is to develop the sense of free enterprise
within 1awf;l means. It considers abominable any attempt to earn mone

or acquire property by unlawful means. It would follow that there can

be no possible objection to the confiscation of ill gotten wealth
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by the Statey It was on this principle that half of the wealth

earned by Government Servants during their tenure of office
was confiscated during the period of Hazrat Omar, in case

they failed to account for it,

According to Quranic injunctions.and the Sunnah of the
holy prophet the right t6 spend from one's money and property
extends to-fhe'satisfaction of his necessities in manners
neither niggardly nor extravagant and‘to meeting the requirements

of his dependants. The balance should be spent on the poor and

the needy. Islam is opposed to hoarding or accumulation of wealth

and its concentration in the Hands of only the rich of the
community. It should therefore be open to thestate to take such

steps as are found necessary to stop these vices, Similarly Jjust

as the state in its capacity as supra-guardian has a right to lock

after the management of property of the minor and the insane it
can also takedver the management of propertles of persons to whom
verse 5 of chapter 4 relates i.e. sufaha (plural of shfih). the
translzation of this verse is:

"And do not give aﬁay property which God has made

for you a (mean of) support to the weak of under-

standing, and maintain them out of (the profits of) :

it and clothe them and speak to them words of

honest advice®, '

LW)

The principle under which a saflh'@S*) can be restained from the
illegal or unethical use of hlS property is called Hajar (/2')
There is unanimity on Hajar amonf the jurists who agree on the
definition of safih as a person who does not manage his property

well and spends his money extravagantly, absurdly and on matters

unlawful and sinful,

The idea underlying islamic injunctions concerning the
acqulsitlon and use of individually owned property is public
good or welfare of the ummah or a community. Consequently legis~
1ation can be made for regulating in the public interest, such.

-+

acquisition and use, no doubt giving allowance to the right of

an individual owner to utilise his property by all lawful means's

I
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It was on thisprincipte of public good that the grant of
land made by the holy prophet to bilal bin haris was regoked by
Hdzrat Omar since the grantee could not reclaim the land and bring
it into cultivation.VOH this point Mr,S .M. Zafar argued that this
narrative is given in Ki?ab—ul—amwal by Abw Ubaid., It, however,
appears from Kitab—uluKhéraj by Qazi Abu Yousaf and book of the
same name by Yahya Bin A&am that Bilal was hot compelled to H
surrender land but had assented to the revocation’oﬁ%he grant.

Nothing turns on this argument.. The consent of or raisin

of no objection by the grantee to the revocation cannot give to

the revocation the character of an absoliitely voluntary surrender.
It would have been such a suffender if the offer had come from
Bilal in the absence of any command from the Galiph,. The words
attributed to Hdzrat Omar by Yihya Bmh Adam establish the principl
of validity of the forfeiture of the grant for a public purpose
or for failure of the grantee to abide by the conditions of the
grant. ThHe author says at p.112 that Hazrat Omar had told Bilal
that if the grant had been made by him or by Hazrat Abu'Eékér he
would have disposseséed him of thé land, This statement is
sufficient support for the principle laid down in Abu Ubaid's
beok, Kitab-ul-amwal, |
I agree, however with the argument that this is an
instance of revokation‘of,grant[giate land and that this principle
will not apply-to‘the acéuisition of property individually owned
or to placing limitation on ownership of any property. I would
directly deal with the law of exproiriation of private gnmpérﬁm in
Islam. . - i
This is an established principle that the power of the

State extends to acquisition of property for public purpose. In-
para‘1216 of the Mujelle the rhle is thus stated:

"In the time/ggcessity by command of the Sultan, a

man's mulk property can be takén,for its value...f
Hizrat Omar demolished the houses of those who had refused to’ sell
them for the extension of Masjid Nébwi(Baladhri, Fatuhul Baldan :
p.58 quoted in Islam ka Nazraria-i-milkiat by Najt'Ullah,vol 2

5

p.233ﬁazrat Usman also did the same. The value fixed by the state

tv‘: JNﬂ"“"‘-\
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agency was however paid by each caliph.

-Hazrat Omar expelled Najran tribe from Yemeﬁ~to#Iraq%2§5&oﬁfis—

catelly their land and ordered first-allotment of land to them in Iraq

in lieu of their own lands evacuated in Yemen,

These are instances of acquisition on payment of compensation
fixed by the state and furnish sufficient answer to the argument
by some learned counsel that thehmount of compensation should |
be the amount demanded by the erstwhile owners.

There is at least one instance in which no compensation
was paid for the acquired property. It is the case of expropriation
of privately owned land by Hazrat Omar for its use as common
grazing ground (Hima), The Caliph turned down the protests t%
the owners who not only pleaded their ownership of the land but
also emphasised that for generations they had been‘fighting for
it before their conversion to Islam, Accordin® to Shah Waliullah
(see page 151 of his book Figh Omar, translated by Maulana Abu
Yaya Khan, 28d edition).

"the basis of reconciliation as is agreed upon

by Imam Shafei and other Jjurists is, that it is
unlawful for the ruler of the time to confiscate
any land for his own benefit but expropriation for
the cattle of Baitulmal anﬁ for reforming(or ’
removing) the distress and affli@tion- of the
Muslim Ummah is lawful", |

According to the translator this fact is relevant for .
Justifying the land reforms. The translator of kitabul Amwal
by Abu Ubaid treats this tradition as conclusive of the Justi-
fication and validity of land reforms in Pakistan. Another

‘instance is that of advice of Imam Abu Yogsaf to the Cakiph

in answer to a question whether the Imam can fill up with

earth and close a canal constructed by any wali or Amir if

on account of lack of maintenance its banks are so littered

with earth that the common pathway on it is obstructed and

the nearby houses are likely to be damaged. Whereas the Imam

did not favour this in the case of an old canal his answer

about the new canal is based on publigpbolicy. He says in Kitab-
ul-Kharaj p.322 (urdu translation by Dr. Najat Ullah Siddiqui in
the name of Islam ka Nizam-i-mahasil) that if the advantages

of a new canal turn the balance in favourbf its being maintainedy
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it should nobﬁe closed hut in case the disadventages are found
overhheﬁing it should be ordered to be levelled upte the surface
of the earth,

This instance is revealing since it allows the Imam to
expressly or impliedly encroach upon the property or property righ
of one or the other. The fllllng and levelling of the canal is an
invasion of the right oﬁbwpership of the canal, while allowing the
canal to be maintained te the disadvantage of owners of nearby
housee and the passers by amounts to causing damage to the owners .
those houses and those who had the fight to use the path or the
road running along the canal. And what is important isthat there i
no mention oﬁ#ayment of aﬁy compensation either to the owner of th
canal or to the owners offthe houses,. The object of this advice is
to let public expediency Qgeigh against private interest.. ItZcanno
be laid down as a universaid rule that acquisition ofFand mugﬁralway
be subject to payment of compensation.

In his book Masdla-i-milkiat-i~-zamin Maulana Maudoodi has
described.the iggiance 1n‘society created by the concentration of
landed property in the hand of only a few families who wither
obtained them as a reward for perfidy or treachery to the natlon
from the British Government or had obtained them even earlier by

doubtful means,. In these circumstances, he concludes that it would

be in accordance with shariah to place a limitation on the ownersh

of land and to acquire sufplus area on payment oﬁﬁts gguitable
value and to distribute i? among tenants on fair price. This is
also the view of Maﬁlana Hifzul Rahman Seoharwi at p.240 ofhigbook
IsTam ka Igsadi Nizam, Hé is intfavour of expropriation of land
and its distributien among_tillers on condition of payment of
fixed rent to the_Government.

Dr.Ndajat Ullah Siddiqui sgys that an Islamic state ean
interfere with individual#ownership with the object of elim#g%ion
of injury from the community and on political considerations of
public welfare {see p. 240 of his book Islam ka nazaria—i-milkiyat
vol:2). At p.245 he justifies the limitation of ownershlp of
property and cites a precedent from Hazrat Omar who had. prohlbltm

L
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theconstruction of more than three houses by an in¢igtidual,

Reference may also be made to the view in Islami
Manshoor of All Pakistan Jamiat Ul-Ulama-i-Islam at Pi40:

"The Sharia has not fixed any maximum limit-on the

ownership of land but if individual ownership of big

tracts of land become a cause of mischief in- the

social economic set up and the social welfare

programme and the religious and national interests

be in Jeopardy or likely to suffer it would be open

to the Sovernment to place or fix a limit on the

ownership of land in the light of the principles of

Shariah", '

This valuable opinion of the Ulema clinches the
matter; I am in full agreément with these opinions. The
principle of reconciliation referred to by Shah Waliullah in
the case of expropriation of land by Hazrat Omar for purpose
of Hima (grazing ground) is fplly applicable to Martial Law
Regulation 115. The expropriated land is not to vest in the
President or the Prime:Minister nor has it been confiscated
for their personal use., It vests in the Government for public
purposes which includes its distribution among tenants or
actual cultivators of land. Hazrat Omar limited the 6wnership
of house property to three houses which proves that the Imam
(the state) can put such limitations on individual ownerships
The objects of the statuté are diminution if not complete
elimination of the curse of feudalism, reduction of concentration
of wealth in the hands of a few big landlords, iéssening the

evil of absentee landlordism and giving an impetus to the newly

created category of small landowners as well as the &ld land-

owners to get the maximum output from their lands. These objects
are the same as enjoined in Quranic verse 77 of Chapter 28;

® 4nd do good as Allah has done good by you,
and do not seek to Spread disorder on the
earth® '

These.are,all_laudabie objects and consequently no

objection can be taken to the walidity of the Regulation.

Some of the renowned Ulema have héld in a historical

.
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review of the tenures in the Indian sub-continent that all
the lands therein are State owned and not individually owned,

A resume of their fatwas: is given in Islam Ka Igtiésadi

- Nizam by Maulana Hifz ul Rehman Secharwi at pages 299 to 323,

The Ulemas named there are Sh. Jalal, Maulana Mohgmmad

Aala and Shah Abdul Aziz. Professor Rafi Ullah Shahab

also reproduces,theSEfatWas(vérdicts) in his boock Islami
Riasat Ka Maliati Nizam, pages 72 to 74, At page 75 he

quotes the opinion of Mufti Mohammad Bhafi to the same effect
and hlS conclusiens that the G0vernment of Paklstan being the
Mutawalli of a1l lands in Pakistan can dlstribute them among
the citizens of the couﬁtry and can construct on them
mosques, schbols, and buildings for social welfare and can
also give thegl lands to other citizens of the country for
this purpose.lt will be necessarﬁ to do this exercise for the
proper appreciation of their point of view though in the end

the exercise may have only en academic value.

While dealing with the history of tenure in the sub-
continent one has to start with the Hindu perioé& then:switehi
over tor the state organization during the Mﬁslimlﬁgle.‘This is
to be followed by the Sikh rule and.ultima%ély by what transpired
during the British period, It'is not necessary to:quote many

L " )
books since t_.: The land System off British India by Baden Powell

" is the last word on the_subjectf.The quotations on this subject

are from that book only.

"The -whole -country occupied by the tribe or clam who
selegted and conquered the locality, was first divided
out into large territories or divisions,.and the central
and largest(or at any rate the best)one was assigned to
the head chief called 'Raja‘.

Round about him, other &states, graduated in:size, were
occupged by lesser chiefs, heads od tribal groups or
sections. These would be represented by such titles

as 'Thakur' 'Rana', 'Rao', 'Babu', Every one of these
held his estate on certain terms of service to the
Raja, which I will pass over without more-detail than
to say that a fine was paid on succession; that homage
was done; that, on summons, the chief had to atteﬁd

-
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with his forée; that he was expected to aid with
such contributions as were, in times of difficulty,
required, In some parts the most distant of the
'estates were in hilly country; and here the chief
was more independent than the rests, and was expected
to keep the passes, and prevent the descent of
heighbouring hostile tribes and robbers to harass the
dominions of the Raja and his chiefs", (Vel.I:*P,250)

"It will be observed that just as the Raja took this
share for-his own 'Khalsa' or demesne lands, so did the
separate chégfs in their estates; the Raja took no
grainshare in them. Exactly in the same way, where the
Raja made a grant (or in later days a sale) of a part of
his own demesne lands to a countier or a general, étc,, the
grantee took the share (and perhaps some of the other
taxes and tolls) which would otherwise have gone to the
king.
"This fact is at the bottom of a great deal connected
both with land-tenures, and the land-revenues And we have
already seen how, from the Raja's grants and from the
break-up of the territories, village landlord communities
have arisen". (Vol:1, P,251) 4

"In this case, the Rajaégrainashare-paSSed on to the
congueror, or succeeding power, If the Raja had been
killed in battle, or had fled, there was no one to share

or -diminish it; it was simply collected by the state
machinery of the conquering king or emperor; if the Raja
survived under the conguerer as a subordinate noble, he

was probably installed by royal grant as a 'Bamindar' or
'"Talugdar'; and continued to collect the. grain-share as
before, but had now to pass on a portion-perhaps the greater
portion---- to the treasury of the conqueror; and he made
his own wealth by other privileges which in theknd left him
richer than before; he was allowed to cultivate the waste,
and take the profits for himself; he was gradually allowed

o bargain with the State for a fixed revenue payment and

keep the difference befween that contract sum and what he
could collect from the 'raiyats', Then it was that the

idea of the right of reassessing the revenue~share from
time to time, ill-defined as that practice was, inevitably
occured to him;-and when, under our own rules, the title in
the land was secured to the Zamindars, the power of ralslng
the assessment soon developed into the tLandlord! , and
his - right of ‘enhancing' the 'rents',-which proved such-a
source of burning discussion for after years", (Vol 1 P,252)
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Muslim
Period
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"I must remind the reader that all this was matter of
custom---~ that curious and often 1urdefinable feeling that
things ought to be in a certain way because they always
have been so, The Custom, however, has always to give
way before the necessities of the ruler; and that is why, in-
spite of all that can be quoted from law-books, we find
that, in modern times, all native States claimed, and still
claim to be de facto owners of every acre of soil in their
States, and have taken as much land-revenue as they could
get without seriously star¥ing the people". (Vol:1 P,246)

"The (Muslim) theory was that the inhabitants of a country
might be regarded as 'milli' or peaceful, 'zimmi'!, or
subdued infidelsj and ‘harbi' those in arms against the
Muslim; and the treatment of a conguered country may be
briefly described in the words of an author quoted in
Colonel Galloway's Law and Constitution of Indiaz~-- When the
Imam (leader of the faithful) conguers the country by force
of arms, if he permits the inhabitants to remain, he imposes
the Khiraj on their lands and he adds that the land then
remains the'property of the conqueged.

"Some authors considered Khirajkbe of different kinds
--the term in itself meant the whole of the surplus pro-
duce after deducting the cost of production.,

"But there was also the more lenient form of 'Khiraj
mukasima, or division of produce, by which the sovereign
took one-fifth or so, This was of course, the exact counter
part of the old Hindu grain-share,

"The tax converted into money was called 'Khiraj-muwa~
zifa.' or simply 'wazifa} and this was (originally) regulated
by the ability of the cultivator to pay.

"0n such general principles, it is not surprising that the
Muhammadan rulers exercised considerable latitude in '
assessing their revenue; and that no particle of evidence
can be adduced for the proposition-that by 'Law and constitu-
tion!dofzIndia, Akbar's Settlement, or any other, constituted
a standard to which every one could appeal, and beyond which
he could nét lawfully be enhanced. As a matter of fact,
in the best days of Mughal rule, moderation and control
over collecting officers were duly observed; but no
ruler ever dreamt that he might not from time to time as
he chose-~(there was no other principle) revise the assess-
ment, Good rulers did so by a formal measurement and
moderate additions., Indifferent rulers did so by the easier
expedient of merely adding on *cesses' (known in revenue
language as 'hubub' and 'abwab'). Bad rulers simply
bargained-With farmers for fixed sums, thus both compelling
and encoué&ing the farmer to raise the assessment on the '
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cultivators, or, in amher words, delegating to the farmer
the proper functions of the State Officer in revising
assessments" (Vol:1,PP,267, 268).

s ’
"Whether'thggMﬂhammadan Government consciously imitated
the Hinduﬁg&stem of appointing certain chiefs to manage

'sgggééf’Zerritories-——especially frontier and mountain--

#racts-I cannot determine; but at a very early stage they
adopted the plan of granting to court-favourites, to
ministers of state, and to military officers, the right
to collect the revenue of a certain area of country, and
to-take the amount collected, either to support their
state andudignity; ors---- in the case of military
chiefs-~=-- to equip a body of troops, to be available for
the royal service,

"The Mughal empire recognized a definiteportion of its
dominions as that which was directly managed by the
emperor's officers, and another area as that available

for the assignment of the revenue spoken of., And when
certain offices or titles were conferred, a fixed grant
went with them as an appanage. Such grants were called
'Jagir', They were at first always for life, and resumable
with the office, Nearly all later governments have adopted
the 'Jagir' but chiefly to suppoert troops, or to reward a

~ service of some kind, They are still granted by our.own

Government, but as a reward for services in the past, and not
with the obligation of military service., In time it was
thought below the dignity of the ruler to resume, and so the
grant became permanent and hereditary. Possibly this stage

was hastened by the fact that the governments-both Hindu

and Muhammadan--~ had always been accustomed to grant

smaller holdings of land, free of revenue , to pious persons,
to support temples, mosques, schools, or bridges and tanks, '
and these were cdlled 'ingm) or 'maafi', and were usually
heréditary and permanent (as- long as the object was fulfilled),
As the inam was permanent, so the jagir grew to be in many .
cases. Possibly, also, it was the decline of power'which )
caused Jjagirs to be irregularly granted, and thus to become
permanent, When a disorganized government desires to reward

a worthy servant (or an unworthy), it generally has its
treasury empty, and the easiest plan (though true policy would
suggest a cash pension for life or-lives) would be to give
a man a-grant by way of assignment; and allow him to collect
what revenue he could off the area, =

"A great number-of assignments of revenue in this way
grew into landlord-tenures, very much as the 'Zamindar'
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estates did., This was much facilitated bl the fact that
the grantee was allowed, and indeed expected, in many
cases, to conduct the revenue- administration in his

own way, andoof course he had (or assumed) the full right
to all unoccupied or waste land in the 'Jagir', and had
many opportunities of ousting refractory land-holders-
buying up their lands, taking them as ssacurity for
arrears of revenue, and so forth, 'Jagirs' were sometimes
granted with the express obJect of the grantee settling
the waste and then, naturally, he would be looked on as
the landlord of the whole",{(Vol:1 P,189,190),

Sikh Period "Looking at land-tenures from the point of view
lﬂ—EEQ“EZEHEggf the revenue relations with the State, the Punjab
- might almost be called the-land par excellence, of
muafidars and of Jagirdars. It is true, here also, that
many of their interests are more matters of money assignment
than of any direct connection with land; but still, in
other cases, they are sufficiently territorial to be dealt
with as tenures,
"A number of 'Jagirdars' have beem handed on to our
Géovernment from the sikh rule.. It was the policy of that?
State to deal direct with the villages,.and they therefore
checked the growth of all such tribal chiefs and others as
would, in other places, have absorbed all subordinate right:
and become great and absolute landlords, But they could
not entirely ignore either the local chiefs, or those belonging
to their own confederation,. They adopted the plan of making
‘ revenue-assignment,, or allowances, and calling the grantees
'Jagirdars', generally requiring some military serwice,i.e,
that they should be ready to take the field with a body of
foot and horse-which constitutes the real meaning of
a 'Jagir'. Then again a large number of Jagirs have been
handed down to our own Government not as created by the
Sikh rulers,ﬁ;ut as representing the remains of the chief-
" ships and dignities of that Government(see p.606,ants
"S6 that, what with religious and charitable free-grants
and with all the historical jagirs of past timé@s, the proper-
tion of Panjab land-revenme assigned s very large.. Many
'Jagirs' have been granted as rewards, or simply for the.-
support of members of old and honourable families, or the
spiritual heads of sects, like the Sikh 'Bedi' class or the
Mussalman Saiyad and Makhdum.' (vdl 2 pages 698,699)
British " There can be no doubt thatin in the latter part of the
Period eighteenth century, when British administation began, the
different native rulers who preceded us, had asserted
rights as the universal landowners. That being the case,
our Government susceeded, legally, to the same claim and
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title.

- "If it were determined that Government might be justly
regarded -as owner of the-land, “then of course what it

took from the actual cultivayor might be regarded as

rent; and Government was further entitled to take the whole
of the remaining produce of land, after allowing the
cultivator the costs of cultivation and the profits of

his capital, If not, it was rather a question of words
whether the Government revenue was a rent or a tax.,”

(vol 1, p.217)

"The Zamindars, who had gradually, since the beginnin-g
of the.eighteenth century, been allowed to contract for
the revenue oflarge areas of country, were the only really
well established revenue wachinery which remained in
existence- A centliny's:z groth had given them such a hold,
that they had not only become virtually landlords, so
that to ignore them would have been unjust from the
point of view of private interest in the estate but from:
the revenue point of view, their aid was indispensable
(vol:1 p.283)

"The British systenm recognized that the revenue must

be collected by means of local men of influence and
wealth, who took charge of considerable estates, larger
or smaller, according to circumstances; and that, in

.order to give these persons confidence, they must be

endowed formally with such an interest as made them
legally and in ngme, what most of them were de facto,
proprletors' or 'landlords! The king's subjects or'\. »
'raiyats, then became the tenants of the new landlords.
(vol 1 P.285)4

hese are the main fBature of the history of tenure
in the sub-continent. It is unnecessary to go into the
details of tenures which vary from place to place but ¢
it would be necessary to add that though the rulers
whether Hindu, Muslim or Sikhs asserted rights as owners g
of land the Brltlsh Gpvernments granted big tracts of land
as revenue free Jaglrs and revenue paying zamindaris to
a iarge number of person as a reward fo thelr treachery
to the cause of the sub~-continent: and/loyalty to a
foreign government, The Jagirs having been abolished by
Martial Law Regulation 64 of 1959, most of the present
day zamindaris are either of decendante or remnants of
one time revenue or rent collecters who becane |
self styled zamindars. during disturbances or who were

grantees from the British Government. Thepresent day -
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Zamindari system{however, came into vogue during the
British period when the middle man was recognized as an
owner of the land. Yet there afe a large number of
persons who became owner of lands reclaimed by them underr
the conditions of grants made by the Government before
indepéndence as well as after independence. Even under
Shariah these peclaimers would be entitled to proprietary
rights. A large number of landowners are those who have
purchased in good faith lands frém their previous owners.

From this history it is not possible to make a uniform
declaration of validity or invalidity about the ownership
of land. Each case will have to be decided on its own merits.
It is not therefore possible to Justify or invalidate
reform simply on historicity of the issue. Moreover onee
the right of the ruler to confer right of ownership of
land on others (which is a well established pr1n01ple in
shariah as regards state lands or lands not owned by any
person) is conceded the conferment or recognition of ownershlp
rights on the middleman by the British Government would
be unexceptlonable. In any case the continuance of laws
recognising that ownership in post independence period be
the Government of Pakistan would amount to validating
that ownership which is recognized even by the Regulatiom
and other laws of expropriatory naturef It is therefore
now too late to rely upon the doctrine evolved by Imam Abu
Yousaf against the introduction of a middle man between
the state-and the cultivator.of the land for the collection
of Kharaj, (Islam ka nizam-i-mahasil by Dr. Mohammad Najat
Ullah Siddiqi P,346). The argument would therefore be of
no force,

Thednstitution of big landlords or of absentee landlordism
haS‘a1Ways been a source of oppression against the cultivator.
It was therefore one of the blessings of the conquest of
Hazrat-Omar that, as stated kn #1farug byMaulana Shibli
Nomank., P. 257, "he abolished the oppressive system of
Zamindari and ownership of land", The reduction of ownership
of individual holding being thus a step towrds elimination
of an oppresive system 1s unobjecticnable in Shariah.

It cannot be laid down as a rule that waqf properties
can ‘in no circumstances be acquired. Will it not be open
to the Government to acquire Waqf property for construction-
of a dam if it is the only site avpropriate for the purposef
May be the wagf is for the benefit of. the public but it
cannot be doubted that the construction of the dam would
be generally much more beneficial. Apart from the principle



49

of Masaleh Mursala of Shariah the principle of interpretation,
"Necessities (Zarurat) make forbidden things canonically

narmless" (vide rule 21 at p.6 of the Mijelle) will be applicable -
to such acquisition.

The principle of Ghasb on which reliance was placed by
the learned counsel for the petitioner is not applicable to
acquisitionz of property by the State for public purpose as
distinguished from confiscation by the Imam for personal use.
This distinction has: already been pointed out on the authority

‘of Shah Waliullah from Figh Omar with regard to the expropriation

by Hazrat Omar of land owned by Muslims for use as grazing
ground without payment of any compensation,

This brﬁngs me to the question whether acquisition
should'always be subject to payment of -full compensation.
No hard and fast rule can be laid down. The above quoted
instance of Hazrat Omar acquiring land of Muslims owners for
use as a grazing ground without payment of any compensation
justifies in extra ordinary circumstances non-payment of
compensation for acquired land., Such circumstances may include
the financial stringency of the state. The acquisition for
analogous reason may be Justifiable on payment of nominal
compensation. Another circumstance may be the policy of the
Government to repel damage or fag¢qd in the body politiclby
reducing the impact of concentration of wealth in the hands
of a few who do not discharge the Quranic obiigation of
spending for the good of the humahity. Obviously payment
of compensation in such a case frustrates the objects of

" acquisition and substitutes in the hands of a few one kind

of wealth for the other., But apart from cases of such dire
necessity the payment of full compensation which should

be equal to the market value of the land, should be the

rule, It is not therefore possible to strike down any law as
being bad for either absence of provision of any compensation
or for providing for payment of only a nominal value,

The next question which was raised in S.P.5 of 4980-
Peshawar is of the validity of Paragraphs 22, 24 and 25 of
the Regulation. This matter was argued by Mr. Nabi Gul
Advocate and Maulana Ghulam-ul-Rehman.

Para 22 places a permanent embarge on partition of a
joint holding with an area equal to or less than <. that of
subsistence holding or with an area equal to an economic

holding. Subsistance holding is defined as meaning an area of thirt
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two acres of land in the.province of Baluchistan, sixteen
acres of land in the province of Sind and half a square or
half a rectangle or twelve and half acres of land whichever

is more, elsewhere. In order to attract the provisions of'
para 22 and 24 such holding must bé‘within'one estate or
mauza or deh, Economic holding is defined as comprising within
an estate ofimauza or deh an erea of sixty four acres of land
in the Provinces of gind and Baluchistan and an area of two.
squares or two rectaﬁgles or fifty acres (whichever. is more) :

elsewhere,

Para 22 also probibits the partition of an area larger
than a subsistence holding but smaller than an economic holding
LR .

or an area larger than an economic holding so as to reduce any

plot along with the area alfeady held or possessed by an owner

to less than a subsistence holding or an eccnomic holding as

- the case may be.

Ihqfiearned Counsel argued that Isiam makes an oﬁner
of property the sole judge of its use. In favour éf the
unrestricted and absolute right of an owner to partition Jjoint
property he placed reliance upon verses 7 and 8 of chapter &4
as also verse 32 of the same chaptef. Verses 7 and 8 pertain
to inheritence of 'men', 'Wémen' and }elativngtd a porfion*
of the property left by theideceased owner., The word ‘'portion'’
or 'division' only relates to the concept of resolving the
nominal share in immovﬁﬁle property to which an heir would
be entitied under Shariah. Vegse 32 is pgainst covetousness
and declares that "men shall have the benefit of what they
earn and women shall have the benefit of what they earn".
These verses are not relevant to the question. His quotations

from Hadis were as much off the point.
e - . . L

Now there can be no - doubt that the right to partition
goes ‘along with the right of ownership of immovable property
but for the reasons already noted the State does have the

authority to restrict the right in the larger interest of the



51

further fragmentation of holding snd to retain them as
viable units for cultivation. It cannot be doubted that such
a Step was_necéssary for boosﬁing agricultural economy. In
brder to further the interest of the'joint owﬁers provision
has been made in para 23‘}or management of impartible Jjoint
holding as a single unit, It provides thaf'in the event of a
dispute regarding the managemént the cosharers may select one
of them as manager by_dréwinglof lots or may get a manager
appointed through the collectqr of district., This para thus

introduces the idea of cooperative farming which is necessary

for stepping up the programmelof improvement in agricultural

economy.

Paragraph 24 puts a ban on sale, mortgage or gift of

'any portion of land which mayireduce the holding of an owner

to less than a subsistence holding or an economic helding, as
the case may be, but it allowé an owner to sell his entire
holding. The object of this péragraph is also similar to the
object underlying Paragraph 22 and as such the paragraph

cannot be declared repugnant to Islamic Injunctions.

The real attack of the learned counsel as well as

Maulana Ghulam ul-Rehman was én para 25 which prohibits the
ejectment of the tenant except for (1) default in the payment
of rent,(2) sub-letting the holding, (3) user of the property
in a manner which renders it #nfit for the purpose for which
he holds =mst it and (4) his failure to cultivate or arrange
for the cultivation of the land in accordance with the terms
of the tenancy or otherwise in accordance with the customary -

manner in the locality. These grounds are to a large extent

.
‘identical with the grounds of ejectment of an occupﬁfy tenant

in S. 39 of the Pubjab Tenancy Act, 1978, with the difference
that firstly in the case of tﬁe latter it was neéessary for
the landlord to obtain a decree for arreas of rent and the
ejectment for default of such-tenant was dependent,upqﬁ that

decree remaining unsatisfied and secondly the occupancy tenant
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subject to any written contract between him and the landlord
had the right to sublet his holding for a period not exceeding

seven years.,

Para 25 further provides for the payment of land
revenue, taxes, cesﬁes;suPCharge and other levies on land
by the owner of the land and,also makes him liable for
payment of water rate and for providing seed for cultivation
of the holding. It further provides for sharing of the coét
of fertilizers and pesticidé required for the holding, equally
by the owner and the tenant. It also restrains the owner or
berson in possession of the holding from levying any cess on
or taking any free labour from his tenant. Clause (d) of its
sub para 3 confers the first right of preemption on the tenant

in respect of the langd compfised in the tenancy.

The legality of grant of Preemption right shall be

considered separately, On the other points the learned Counsel

and the juriscensult both based their arguments on those traditions

of the Holy Prophet which denounce the crop-sharing system.
Maulana Ghulam-ulRehman, however, added that though Imam Abu
Hanifa's view rested on these traditions but on account of
change of circumstances this system was validated by Imam Abu
Yousuf and Imam Mohammad. He laid stress upon the right of the
owner, rather his leigation,‘to let out land to a tenant for
@ specified period. He submitted that in 6ase no period is
specified tﬁe tenancy will be presumed to be for a crop only.
In su?port of this he placed reliance on Fatawa Alamgiri and

Heday’a.

The traditions of the holy prophet on this subJjesct can

be classified into the following categories:

1. By the terms of the treaty the holy prophet agreed to
| let the lands of Khyber remain in pessession of the
inhabitants thereof-on condition of their paying
half of the produce,

2. The holy prophet prohibited such tenancies in which
the tenant agreed to give to the owner the whole
produce of any fixed portion of the holding and to
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bring the produce of the rest of the holding
to his exclusive use.

3) The holy prophet discouraged some persons from
carrying on cultivation on account of their
preoccupation with Jihad (Mishkat published
by mohammad Sgeed &-Sons; Vol,2 P,40 Hadis
2847 )

Maulana Hifzul Rehman Secharwi cites instance of similar
orders by Hazrat Omar from Nizam ul alam wal Umam by Tantawi
pages
Vo¥2 pages 183, 184,at ph 24k and 245 of his book Islam ka

Igtisadi Nizam.

"When, during the reign of Hazrat Omar (the state)
abounded in wealth and allowance was fixed Br
(maintenance of)-all peovle and registers began
to be maintained, the salsmes of Government Officers
and Qazis were fixed, hoarding of wealth was
prohihited, Zamindari was forbidden and the vocation
of agriculturey and tenancy was banned., It was
(primaridyy) for the reason that allowances of the
pecple, of their children and even of their slaves
had been fixed., The object was that all the
Mussalmans should be vrepared to be mobilized with
the Army for war andhiobne may be restrained by the
exigencies of- the vocation of agriculture or by
their sloth created by a luxurious and ostentations
living. This order was extended even to Zammis. If
anyone -of them was converted to Islam, all his
property was distributed among other-Zimmis who
would become liable for the payment of its kharaj.
The muslim convert was allowed to retain only his
movable pooperty and cattle, His allowance was fixed
from the Baitul Mal. Omar Bin Abdul Aziz renewed
this system during his reign since he used to follow
- Hazrat Omar in each matter".

Maulana Seoharwi has also cited at p. 245 two traditdons,
One is from Abdulla Son of Hubaira that "Hazrat Omar S/0 Khattab
issued a proclamation to all the officers of the army in Egypt
that since the allowances of all Musliﬁs and their children had
been fixed, no Muslim should carry on the vocation of cultivation
or agricultureThe second case is of shamik who started cultivation
of 1gnd on the pretext that his allowance was insufficient for

his needs. On receipt of a report from Omgr bin ul As, ¥_:1.a% *
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Hazrat Omar summhed him and threatened him with exemplary

punishment, and pardoned him after ‘he repenged,

4) He prohibited Mukhabra or crop sharing, .
5) He discouraged letting out of land.

6) He encouraged Self cultivation.

It is agreed that the lands of Khyber were left with
their previous occupants subject to payment by them of half
share of the produce. It is also agreed that the agreement
in category (2).was prohibited. There is however difference
of ppinion on the right of the owner to let out his land to
tenants. Those who are opposed to it distinguish the Khyber
precedent (category I) as being a case of treaty with a
conqUered people who agreed to pay Kharaj in the form of
share Qf'prodqce.,Tawoos_and“Hasan Basri are altbgether opposed
to it though it appears to be true &hat a number of the
companions of 'the holy prophet including Hazrat Ali used to
cultivate 1and;? of others on condition of sharing the produce;
imam Shafei, Imam Abu Hanifa and many other Jurists including
Imam Malik do not consider it illegal to let out land on fixed
rent basis whether payable in terms of cash or silver or payable
in the form of a fixed quartity of grain, cloth or any other
commadity but they are opposed to mukhabra i,e, sharing of
produce in any form, Rgbeea is of the view that fixed rent
cannot be obtained in the form of grain or produce of the land.
(Commenﬁfy by Imam Nawawi in Sahih Muslim, published by Sh.
Ghulam Ali and Sons, VCI 2 P, 950. See also Mowatta Imgm Mohammad
P.378 for the view of Imam Abu Hanifa). The view of Imam Abu
Hanifa, Imam Malik, Imam Shafei and others is not shared by
Imam Abu Yousuf, Imam Ahméd and Ishaqg. It appears from Kitab ul
Kharaj translated by Dr. Mohammad Najat Ullah Siddigi in th-e
name of Islam Ka Nizame Mahasil,Page 312,that Imam Abu Yousuf
preferred the_opiniqn.of Adbn Abi Laila on this point and
congidered crop sharing system to be valid. Since the traditions

of the holy prophet on this point are conflicting Imam Abu Yousuf
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considered those traditions to be preferable which supp&rfed|
his view. The submission of Maulana Ghulam ul Rehman that
Imam Abn Yousuf validated crop sharing tenure on account

of change in the circumstances,is not correct.

I may, however refer to some traditions in which self-
cultivation is préferred.;lt is revprted in Sahih Muslim
from Jabir that "the prophet (PBH) directed that an owner of
land should either culfivate it himself or give it to his
brother for this purpose but he_éhould not charge any
compensation (for its use)! According to Imam Nawawi it
is not lawful for a person to charge rent for land which
is surplus to his own use. He should-'give it to the needy
who can utilise it.

There is another_tradition:from the .same source that
"we used to let out land on basis of mukhabra (sharing of
produce). The Prophet (PBH) said that "a person who has

land should either cultivate it himself or give it for

‘cultivation to his brother or let it lie fallow.

. There are similar traditions no 2476 and 2177 at
page 810 of Voi,I of Sahih .Bokhari published by Mohammad
Saeed and Sons in which the stress is on self cultivation

of land.

At.P.26 of Islam aur Nizam—i-&agirdari fa zamindari
by Maulana Manazir Ahsaﬁ,Gilani is reported a tradition
that when four persons combined to cultivate land the
prophet (PBH) did not award any share to the owner whose
investment in the cultivation was in the, form of land only.

Mr, S.M. Zafar read from Xitab Ul Kharaj by Yahya bin Adam

PP.95 and 96 in which the author has on the authority of

Abu Daud denied the suthenticity of this tradition.

The principle of this tradition appears to be fully
in conformity with the traditions about the merits of self
cultivation, So far as the criticism in Yayah Bin Adam's

book is concerned, I may point out that Abu Daud the famous
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compiler of Hadis was born in the yvear 200 Hijra and he was only

three years of age when Yahya bin Adam died.

It appears to me that there is no conflict in either
of these traditons. The generallofder to the owner was to
cultivate the land himself and to gfve the surplus land gratiss
for utilisation to his brother Muslim, The traditions prohibiting
the letting out of land have to be viewed in the light of
this general order. But there were a number of owners of land who
were either required to participate in Jihad or had no means
to cultivate their lands, There were also minors and may be
cripples and invalid persons.As seen above some mujahids were
discouraged from following the vocation of agriculture, The
permission to let out the land might have been granted to such
persons and the Hadis from Ibn,&bbaSAabout the legality or permissive
nature of Mukhabra might have relation to some such Jperson, This

finds support from Afzal-ur-Rehman 8 Economic Doctrimes of Islam'

Uol II, P.171:

"A-study of the history of the early caliphate
shows that most of the people, who fave their
lands for cultivation on crop-sharing basis,

were engaged- in the defence of the country

or in other public utility or social welfare

work. They let their land for cultivation to

the tenants because, owing to thelr pre~occupation
in the service of the communlty, they could not
themselves cultivate it".

Similar is the inference drawn at P, 174,
also
But in the Hadis of Ibn Abbas/which is relied upon in support
of
of the system, giving/land to a brogher Muslim for cultivation is

more meritorious than letting it out on Mukhabra basis, Letting

‘ out of the land was thus allowed in certain cases but the emphasis

on self cultivation_remained;
This exactly was the policy of Hazrat Omar who eliminated
the middle men from the conguered lands and_after_nationalising

them let them remain in possession of the actual cultivators,
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There is one other precedent algo_in which Hazrat Omar insisted
upon self cultivation;-Hazrgt_Omar expelled a tribe from Yemen
and‘rehabilitatedAthem.iﬁ Irgq, All the Amirs of Syria and

Iraq were directed to help them in settling on lands with
direction that "whatever land is-brought'by them under self
cultivation should be treated as given to them in lieu of

land ab@ndoned by them (Ea274 275 of ISLAM KA NIZAM-I-MAHSIL
by Mohammad Najat Ullah Slddlqul) J/ The order makes self

cu1+1vat10n a condition for this allotment In fact the doctrine

'that mawat (dead or unreclalmed)land will vest in the person

who reclaims it is also based on the same principle of self
cultivation, since if mawat state land is given for reclamation
tp_tenénts the“tenant‘wogld be able to claim the ownership

in preference to and to the 'exclusion of the person who-brought

him on the land.

_Anothermpfinciplé that emanates from these traditions
is that with the change in the circumstances of the_cqmﬁﬁnity
the_poliqy of land tenure,may_also_qhange,_Just‘as the command
of the prophet (PBH) changed with the circumstances of any
member of the community on fhe_question whether he should
cultivate the land himself or. let it outjon”fixéd rent or on
payment of a share of the produce, the ruler or the State also

can adopt any sygtem suitable to the community, This finds

- support from Kitabul Kharaj of Imam Abu Yousuf who validated

the departure from thebrecedents set up by the Hazrat Omar
in respect of Xharaji lands (see chapter II, Article (fasal)
3 of Islam Ka Nizam-i-Mahasil by Mohammad Najatullah Siddiqi).

Mawardi is of the view that "all land vests in God. It is
under the supervision and administration of the Caliphate (state)
énd the possessioh of tenants and owners is as trustee", (see

Chapter 17 of Ehkam-i-Sultania ? 404), He states that once

| J
Hazrat Omer said, Mall the lands are ours" (of the state)(?sy > LU

He further states on the authority of Hazrat<:
All that he told a new convert to Islam, "Indeed your land

is ours (of the state)" (ldf_JMDfOl)
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Mawardi quotes from Abu Bakar Fassas:
"The state has plenary authority to administer
land which it is difficult for the people to »

reclaim to the detfriment of the interest of the
society" (Alehkamul Quran, Vol,3 P.533)I -

Allam Eini once said:

"Land is within the scope of the authorlty of the
State" (Eini Vol,I P,29)

ﬂbwardlmdescrlbes the d;fference‘qf opinions and their
source about the right of a stranger to cultivate‘without
permission of the owner, lands which after reclamation had_
again become barren and uncultivable. (see. P,411 of Ehkamoul
Sultania). Imam Shafei's view is thaf such a person does not
become owner of the lénd whéther the name of the owner be

known or unkpown.  According to Imam Malik the ownership of

~ land after fresh reclamation will in either case vest in

‘the stranger. But Imam Abu Hanifa was of the view that the

stranger will be treated an owner only if the erstwhile owner

is unknown.

About Wagf land Mawardi's opihion_is,that“"land.being
the concern of the Caliph and,the Baitulmal (state), the
Caliph (state) can change conditions of a waqf also in the
ingerest Qf welfare of the Caliphatg" (P.408), The insistence
is @n bringing all the land Qnder cultivation and on getting
the optimum benefit ouﬁbf it. Thus Omar bin Abdal Aziz directed
his Governors not to léave any land uncultivated,(lslam our
Nizam Jagirdari Zamindari P, 68)orkno land in their terrltory

should be left uncultlvated EbldmL 69.

Thesq_wighty,quotations‘establish the predominance of the
State's authority over land. The State can change the conditions
of a wagf for reasons of state or public policy. According to
the opinioen gf‘lmam Malik which appears to be more in consonance
w;@h/ﬁ public policy, land once reclaimed by the owner can be
granted by the State to others for fresh reclamation if it turns

barren and the owner does not take any intepest in making it
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cultivable, Abu Bakar Hassas also appears to hold the same
vieﬁ, It would therefore follow that the state can impose
restrictions on the ejectment of a ;enant,.whiéh would not
only encourage self cultivation”as‘ordéined by‘the Prophet
(PBH), and thus discourage absentee landlordisim but also
give an incentive to the‘actuai cultivator to derive the
maximum benefit from the land under his tenancy and thus
assist in the fulfilment of the S{ateé goal of achieving
self-sufficiency in the production.of the é%bd grain,

~CFhe conditions of,;urther investment by the landlord
in the form of seed, fertiliser and water are‘not new. Inf
fact lands were given‘tﬁltenants on condition of such_
further investment during the period of the prophet (PBH)
'ioo.,Hasan Basri who wasAopﬁosed to the system of sharing
of crops by the landlord and the tenant said that there could
be no objection to this system if the landlard shared in the
expenses of cultivation. This_was'also the view of Ibu Sireen.
According to him all_thelexpenses of cultivation should be
borne by the owner of the land (Islam aur Nizame Jagirdari
wa Zamindar by Maulana Méé?if Ahsan_Gilani'pages 57 and 58,
also see Ain ul. Hedaya Vol. IV P,110 gbove its just;fication

in Shariah).

Forced labour is not permitted by Islam, The prophet
(PBH) enjoined that the ﬂggeslof a 1abou$Lfor the work done
by him shduld be paid before the sweat'of his body is
dried. The Prophet (PBH) said that "God says that he will
argu;with”three kig&s ofjpeogle on the Day of judgment.s....
and the one who engaged é 1abourer and got his work COmpleted
but did not pay his Jjust Wagésf(from Bokhari Veol, I P.601
No.2095 quoted at P,126 of Vol.2 of Economic Doctrines of
Islam by Afzal ul Rehma@ Dr. Afzal ul Rehman also cites the

following:

Il : ’
Hafiz Ibn Hajar Asgalani and Badr ud Din Aini commenting

pn_th;s_Hadithlsaylthat to take labour from some one without

ayi i ion i . ; . .
paying his remuneration is a %rave Sin because it shows that

»
T
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(makruh) and forbidden (mamnu or haram). The strict principle
is that what is not forbidden or obligatoryis pardonable (afw).
The 'obligatory' cannot be shunned while the 'forbidden' cannot
be acted upon. The 'recommended! vests a discretion in a momin
but that action_being_divénely approved its negation should be
avoided and Keeping in view the conditions in a particular society
the state has the authority to legislate to make the nation
follow the recommended course since it cannot be but for its
benefit. The 'reprehensible'action is to be avoided as far as
possible.. It is within the scope of 'indifferent' (mabah) or
pafdonable (afw) that the State has full authority to legislate
as the feBdd therein is absolutely unoccupiéd(.Tﬁe basic duty
which I:have to perform is to find out whether the fil@d in matters
of pre-emption is totally occupied by what is obligatory(wajib)
in the sense thaf‘ardeparture from it is absolutely forbidden
(haram) or is even reprehensible (makruh).
In the Hédaya (Hamilton) the origin of the three rights
is as followf; — o | |
WThe right of Shaffa holds in a partner is founded
R _ on the,precepf_of the Prpphet,_who has said, 'The
right of Shaffa holds in a partner who has not divided off
and taken separately his sharef—The establishment of it in a

neighbour is also founded on a saying of‘the Prophet, ' The Weighbour

~of a house has a superior right to that house, and the neighbour

of the lands has a superior right to those lands, and if he be
absent the seller must wait his return prov1ded, however, that
both participate in the same road; and also, 'Aineighbour has a_
right, superior to that of a stranger in the lands adjacent to %
his ov.rni’- Shafei is of the opinion that a n:eighbour is not a
shafee; because the prophet has said, Shaffa relates to a thing
in joint property, and which has not been divided off."

All schools of thought except the Hanafi agree that. the
right of pre-emption vests only in the partners in the property.
They rely - only on the precept of the prophet (PBH), |

"The prophet has ordered pre-emption in case of ever&
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property as had not been divided, but whenéthe property
!
is divided and boundaries marked out, there is no preemption",
In Mewatta of Imam Malik this precepﬂ is reported from
Saeed bin-ul-Musayyab and Abdul Rehman, TwQ other traditions
reported in Mewatta are: ' ‘
(1) "A question was~put-to-Saeed-h1n-ul-qusayyab
in-regard to the command about preemption., He
said -'preemption is in land and house and the

right-of prgemption acc¥ites to the partner only".

. N ) | .
(II) "Hazrat Osman said 'there is no preemption when
boundaries -are fixed in the ldnd, nor is there

right of preemption in wells and date trees".
i

These precepts are also reproduoed,iﬂ Mowatta of Imam
Mohammad with slight variatipn_in form or ghe names of the
repoftérs; These traditions. exclude the oth%r two categories
of preemptors,~partiéipator:in appendages abd immunities_of
roads, and Beighbours. The participators in%appendages and
immunities are also excludea from the rightiby another
tradition reported in Adalat~1—Nab1 Ki Faisle, P, 229,
Eccording to Abu Ubaida "the Prophet (PBH) de01ded that there’
is no right of preemption in the site in front of a house, in

the passage between two houses and in the_place on one side
' !

of the house used for flowing the Water".

The words there is no preemption "wheﬁ the boundaries
are marked out™ in one precept or the words# "When boundaries
and passages have been marked out"in the other are definitely
words of prohibition which could have been ﬁnterpreted as
forbidding any addition to the categories o& preemptors
provided there had been no tradition recognksing right of
preemption of a néighbour. In view, howeveﬁ, of other
traditions about a neighbour sharing'a commBn road or simply
a nelghbour, thi %gove mentloned words can only be interpreted

a

to mean as theyy; been interpreted by Hanafi Jurists, that as

between partners the right of preemption baéed on ground of
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partnership ceases after the property is partitioned and
-boundariés_are marked. In the absence of traditions
recognising the right of neighbours, I would have found
no difficulty in agreeing with the arguments of the
learned counsel about the limitation on the state's authpority
to legislate any further in the field of preemptiowﬁ But that
limitation is removed in view of my agreemént that the
participators in immunities and appendages and other neighbours

/ are also recognised by the Sunnah of the Holy prophet as having
the right of preemption. And there are no words of iimitation

in those traditions férbidding addition of another right.

The Hanafi Jurists also have not limited the right

L
~-
!

to what was decided by the prophet (PBH). The precept from

which the category of Shufi Khalit (participator in immuanities
and'appendages) has been discovered by the juristafbﬁ'Haﬁafi
view' is . about neighbours "who participate in the same road", 4nd
yet by use of analogy the right has been extended by them@Qr?gﬁg

to neighbours who participate in other immunities e.g. water,

The tradition dﬁqwhich'the right of Shufee Khalit is
based visualises the ownership of the neighbours on the
e common road but the jurists have extended it to persons having
no share in the foad but having only a right to use the road.

The following examples will establish the point:

I) A person has an inn in which there is a masjid, and
the owner of the Inn has separateq it from the inn
and he permits the people to offer their prayers in
it. The people have acted accordingly, and it is
thereby transformed into a public masjid. Thereafter
the owner of the inn sells all the apartments to
different persons so that now it becomes a darb,
(lane or track). Subsequently one of its apartment is
sold. According to Imam Mohemmad, the owners of other
apartménts are entitled to preempt it. This is
according to Fatawa Qazi Knhan. (The -Muslim Law of
Preemption by Mohammad Ullah Ibn. S. Jung P.96).
Obviously this is not a case of co-ownership in
the darb, and yet the principle of Shafee Khalat
has been applied to it. '
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2)

3)
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The -case of zigaq (lane) on the back of which there

is a wadi -(valley) has two aspects: (a) ifthe site

of ‘the valley is ‘in somebody's ownership, -and the

people had turned it into -a Wadi (valley), then as
regards the law of preemption the case of such a

valley -and the masjid-built at the extremefﬁﬁﬁr?grfgnwé

L,f”%he land are the same. {as in illustration (I)(b)

cevea™ (ibid PJ96 & 97). This is also a case in
which Wadi was owned by ondperson only,

It is mentioned by Imam Sheikh Abdul Wahid Shaibani
that if, of the houses of Zigaqs of Bokhara, at the back
of whlch there ‘is 'a valley is sold then all the people
of 21qaq§ are its preemptors and it w111 not be
considered as a publlc place.(ibi¢ P,97). This is also

a case tike the cases cited abovel The principle of

these precedents was correctly summed up as followS$i-—

"It—is not necessary ..... that the person claiming
the right of preemption should bela-partner in the
substance of the thing. For this reason enjoyment of
pathway ?F road or watercourse-gives the right",
Mohammad/Law by Amir Ali Vol,I, P,737){see also Tyale s
Mohamirad ahwlawp pi710 where it is said that Knhalit is
not necessarily owner of heritage, dominant or servient
to land). - R : o
Obviously this is an extension of the right to persous
only enjoying the facility of-a pathway owned by others
though the tradition of the holy prophet is limited
to cases where the pathway is jointly owned.

Imam Mohammad appears to extend thF right even to persons
who do not-own any existing property but enjoy only a
right to construct over the property of others. The
principle is that if one person owns the first storey
of a house which would include land and the other
person owns the second storey, on the sale of one

floor the owner of the other will have a right of
preemption on ground of vicinage. If the dower storey
is sold and before the owner of thé/upper storey exer-
cises -his right of preemption thgppper-storey falls
down , he can -according to Imam Mohammad still

exercise his right of preemption,~£hough according to
Imam Aboo Yousuf the right lapses. Similarly if the
house contiguous tc the two storeyed house is sold

and the two storeyed house falls the right of preemption
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will accrue according to Imam Mohammad to the owner of

either storey though according to the opinion of Imam

Aboo Yousuf it shall accrue only to the owner of the lower
storey who still remainé owner of the land and the owner
oY the second storey Shail be excluded since he does not -
own any existingApropertj, The view of Ipam Mohammad in
either case is based on the ground that the right of
preemption accrhes not on ground of actual ownership

of the existing property:but on ground of an existing
right to construct it. (Fatawa Alamgiri printed by Nowal
Kishore press, Vol, & PJS)L The actual wordé in Fatawa

Alamgiri are: : e /;;[‘b:
- . v, e o, tx UP b g
il N B e S e 2 TR
) : P S

These instanqas_establiéh extension in the right of

preemption by resort to Qiyas of analogicai.reasoning

~which is nothing else but a form of Ijtihad. There is no

reason to tie down‘thé hands of-the state in é'field in

which the jurists have exercised the right of Ijtihad.

Imam Shafei held thé right of preemption fo,be
repughant to analogy as it involves the taking away posséssion
of another'é property contrary to'his inclination; where it
must be confined solely to those to whom it is particularly

granted. Hedaya P, 548, In his view recourse should not be

taken to giyas in order to make the right more extensive since

it violates the right of private contract which involves
mutuality and assent of the parties, He, however does not

rest this assertion on the ground of shufee shareek (partner

in the property) being the only category of preemptor recognised
by Sunnah to the complete exclusion of any other category.

Thus according to Imam Shafei also there is no bar to the exten-
sion.of the right to other categories except on the ground

given by him. Such juristic opinions which are not based on
any'texﬁﬂ(Nas) of the Quran or,Sunnah‘are'hot binding on the

State which has to législate keeping in view the requirements
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he‘has made a free man his slave. And to make a free man
slave is obviogsly a grave sin, They have argued like this:
To take service and work from sonme one_wiﬁhouﬁ paying his
due remuneration is like selling a free man for one's
livelihood. This is because he gets his own work done without
any remuneration which is like making living put of the sale
of that person, Anqralso because if one does ﬁpt pay wages To

any one for his work it means that he regards him his slaveﬁ

Ibn Hazam clearly states that"it is illegal to receive
any service from _the cultivator other than méhtioned in the
rent contract, e.g. to ask hlm to help in the building of a
house, or cleanmng a house, or doing its repalr, or to build
the walls of a garden and similar other jobs;_gyen,the inclusion
of any of these things in the conditions of the contract,

renders it null and void. Al Mahalla Vol VIII P,234,

This iﬁ_because";t comes down to us.from the tradition
of the Holy Prophet that there is only one obligation on the
cultivator and that is this that he should plough and cultivate
fhe_ggngractgal land wifh his labour or capital to obtain its
prodadé,ibid;”

Méulana"Méudoodi“justifigs_impositianx of restrictions on

ejectment of tenant. (Maashiyat-i-I§lam, 220 &221), The opinion

in Islami Mansoor of All Pakistan Jamiat Ulema~i-I$lam is as follows—

"Hazrat Imam Abu Yousaf and Hazrat Imam Mohammad
‘permitted the letting out of land on the basis of
sharing of crops. If i¥may not be possible to
reform the system of agrlculture in the country in the
light of the aaggestlons made above, the State would
be‘jus;ifiedlin prohibiténg‘such_tenancies in accordance
with the views ofImam Abu Habifa, Imam Malik and
Imam Shafei and in directing the owners of the land
either to cultivate their lands fhemselves or give it
on fixed term lease Sn payment of rent(other than rent
in the from of share of produce){i,e.ijara)."

The same is the view of Abdul Rahman Al jagiri C1ted by
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Maulana Hifz-ul-Rahman in his book za Islam ka Iqtisadi Nizam
and by Afzal-ur-Rahman in Bconomic Doctrines of Islam vol'II PP,
179,180, | |

"In view of the existing conditions of the time, it is
possible fbr_us to co-ordinate the two opinions and select
the one which is more beneficial and useful to the people...."

In thasaopinioﬁ_istthe recqgnition_of‘the validity of

changing the tenure for welfare of the Ummah, The reform of the
agrarian structure by the Regulation has not only affected the
absolete monopolistic system in land tenures but has also
provided the necesséry_motivation for better and intensive -
cultivation of land. This is of utmost importance in a country
which has to import large,qué;htities of foodgrain“to meet the
dietary requirements of its people. The object of agrarain
reform\is not sought to be achieved only by expropriation of
large states and redistribution of land or by prevention of
eviction of the tenant or by reducing his cest of production;
the Government has also téken steps to give the cultivatoré
special credit facilities for purchase of agriculturgél machinery,
installation of tube wells} ﬁurchase of fertilisers and seed;
The Government imports seeds of improved quality with the
ebject of:securingvthe_maximum.produqe_from each acre of land,
It has set up its own farms_ fer -experimenting in the production
of_bettef seed_and better quality crops, It appoints staff for
tendering_bétter advice to cultivators in methods of cultivation .
It constructs big dams to ensure regular supply of water for
irrigation as well as réclamation of waste lands, ThHe forced
contribution by‘the landlords in the fé@%d of agrarian reforfm
and in the wvanguishment of poverty and in tﬁe bolstering up of
rural egonomy of the country is thﬁs very small, That contribution
is only at the grass-rootf:level and was necessary to %rab for
activating the heretofore static agrarian system.. The protection
against eviedion: and the facility of more investment by the
landlord in the form of seed, fertiliser and pesticide and

payment of water rates and the restraint on tenants being‘ﬁreated
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as sergfs in para 25 of the Regulation.&n@hot repugnant to
the Holy Quran and the Sunnah of the Holy Prophet.
_ In the last category are the rest of the cases in
which the provisions of different pre-emption laws are
challenged,. The N.W,F.P,pre-emption Act has been chalienged
only in one petition Péer Qutab Shah Vs.the State, S.P.27 of
1979-Peshawar firstly on the ground of its being applicable

to non-Muslims also and secondly for the reason that the

period of limitation of one year is.tod leng.

In the majority of caseé belonging to this category
the challenge is to the validity of para 25(3) (d) of Martial
Law.Regulatiqn 115 which cénfers_upon_a tenant 'the first
right of pre-emption in respect of the land comprised in his
tenancy.

In some cases the provisions of the Punjab Pre-emption

Act e.g. its sections 5,8,15,19,20,30 and provisions of

Articles 10 and 120 of the Limitation Act have also been
challenged.

Thése cases were argued by Mr.Hdssan Ahmad Khan Kawgar
Mr.Riaz Anwar, Mr.Mushtaq Raj, Mr.Muhammad Anwar Bhuttar
Mz, Najmuddin, Raja A21z—ud-D1n, Mr.Ahmad Saeed ShéMh Knwaja
Mushtaq Ahmad and Chaudhary Muhammad Afzal Wahla Advocates.
The Péshawaf case waslargued‘by Peer Qutab Shah petitioner.
The opposite point of view was placed before the Court by Syed
Iftikhar Ahmad Deputy Attorney General, Mr.Enayat Elahi Khan
Advocate General ,N.W.F.P and Sahibzada Akhtar Munir Assistant
Advocate Genefal N.W.F.P.

Before dealing with the question whgther it is
permissible to extend or limit the categories of persons
having right of pre—gmption I would like to dispose of the
points raised in the Péshawar petition No.27 of 1979.In
support of his argument against the conferment of right of
pre-emption off Hon-Muslim in respect of sale or purchase of
property by Muslims,Peer Qutab Shah petitioner placed reliance
on Quranic verses, 43:141;22:81421;1044105, and some direct

traditions.
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' The Quranic verses have no bearing on the questionn

of Shufa., The traditiqns which make no reference to shufa
are also not material.As regards the direct traditions which
are to the effect that i: there is no pre-emption for a
christiag or for a heretic it will be sufficient to say that
some of}ss}ists do not ;reat them as authentic; The Hénafi
Figh puts Muslims and Z%mmis(non—Muslims in a Muslim State)
on the same footing in matter of pre-emption . Muslim Law of
Pre-emption by_MohammadlUllah ibn S.Jung p.gbigest of Mbhammaden
Lawlby Baillie, p.477. The relevant paragraph in Baillie is
as follows: | |
"Islam on thé part of the pre-emptor is not a
condition.86 that Zimmees are entitled to exercise
the right of pre-emption as between themselves or
‘against Muslim,..."
The Hanafi view is also }eproduced in Mohammadan Jjurisprudence
by Abdul Rahim p.275 and Islamie Law in Theory and Practice by
Aziz Ahmad, p.466.ThHis view is‘more in accord with feaso;h and
tends to support the need for applicability of one public
law to Muslim and non-Muslim citizens of a State alike.Decision
of Qazi Shuratih in favour of a Christian pre-emptar can'be_.
seen in Akhbar-ul-Qazat by Qazi Wagi.Vol II p.389, ,
E agree with,thé learned Advocate General, N,W.FQP_thaf
the law of limitation whefher. in the Limitation,Act, Punjab

Pre-emption Act, or the N.W.F.P, Pre-emption:Act is a branch

- of law of procedure of a court and is excepted from the

Jurisdiction of this court,. THis view was also taken by the

Shariat Bench of the Peshawar High Court in Molvi Bilal Hussain
: : L

Vs.Goévernment of Pakistan, S.P.18 of 1979(Judgment per my

learned brother, Karim Ullah Durrani) decided on 1-10-1979, with

which I respectﬁﬁlly‘agree.

Even on merits this point has no force, The Muslim
Jurists classify the claim of pre-emption into theee d@mands.
(1) Talab-i-mowasibat which is a claim made by the pre-emptor

immediately on being apprised of the transaction of sale and

Y
Y T s
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is based upon the saying of the prophet (pbh)*The right of
Shufa‘is'established to him who prefers the claim without
delay, (2) Talab takreer wa Ishhad i.e. claim by affirmation
before witnesées and (3) Talab~isKhaseomgt or institution of
litigation. The period of limitation with which this court is

confoonted in'the above petition pertains to this last claim.

There is a difference of opinion about the amount of delay

permissible in the institution of the suit., I may, however

|

explain that all jufists agree, in view of the tradition of the
prophet(pbh), that if the pre-emptor is absent, the period does
notrstart_till his return., The difference arises only in a case
where a person is not_absént; This difference of opinion is

described in Hedaya by Hamiltoh, p.551:

s a e

"If the Shafee delay making claim by litigation, still his
right does not drop according to Haneefa.;Such also is the E
generally received opinionj; ahd decrees pass accordingly, There
is likewise one opinion recorded from Abu Yousaf to the same effect.
Mohammad maintains that if the Shafée postpone the litigation T
for one month after the taking of evidence, his right drops. This é
is also the opinion of Ziffer and it is related as an opinion
of Aboo Yousaf, that the right of the Shafee becomes null if he
delay the litigation after the Kazee has held one court, for,
if he willingly, andlwithout‘alleging any excuse, omit to qom@encé
the litigation at the first held by the Kazee, it is presumptive
proof of his having declined it. The reasoning on which Mohammad
founds his opinion in this particular is, that if the right of
the Shafee was never to be invalidated by his delaying the
litigation, it would be very vexatious to the buyer; for he would
be prevented from enjoying his property, in the apprehension gf
it by the claim ofithe Shafee, "I have therefore (says Mohammad)
limited the delay that may be admitted to one month, as being
the longest allowed term of procrastination", In support of the
opinion of Haneefa, it is urged that the right of the Shafee

being firmly established by the taking of evidence, it cannot
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be extlagulshed but by his own rejection, openly declared.,.."
It would be notlced that the opinion of Imam Mohammad 15 only a
Juristic opinion not support?%y Quran or Sunnah of the prophet (PBH)
On the other hand the concensus is on the point that delay is not
perse fatal to the suit,.. This oplnlonrls also juristic,.Néw if the
Juristd can fix a period of limitation, as was done by Imam Mohammad
whonwé%;inion that an end should be put without any long delay to
the vexation that is llkely to be caused to the purchaser of the

it is difficult to> understand why the

- State or Sultan cannhot fix a period of limitation for the suit,. And

all the enactments dealing with limitation have strangely enough fixed
generally a period of one year which is in conformity with the ~opinion
of Imam Malik,.I am also in full agreement with the view-that if the
State has the right to apnoigt a judge or a Qazee whlch it undoubtedly
has, it must follow that it also has the rlght To prescribe the
category of cases which the judge or the Kazeﬁ-w1ll have a right to
hear and consequently can fix the period of limitation subject to
whlch ‘the judge or the Qazi may hear cases of any particular category,
For all these reasons the periocd of limitatlon is not repughant to-
the Quran or the Sunnah, This settles the question of validity of the
llmltatlon period 1n other enactments also.

On the question of pre~emption the argument of the learned
counsel for the”petitionérs were focussed exclusively on the three
categories of pre-emptors recognised by Hanafi Jjurisprédeance,. It was
argued that in shariah the right of pre-emption is limited to (1) T
a partnep in the property of the land sold, (II) a partner in the
immunities and appendages of the land (such as the rights to water ’
and to roads): and(IIIJ to a neighbour, The important question there-
fore, is whether the state is bound to limit the right only to these
three categogies or it has the authority to add to them or further
curcumscrlbe/hiﬁls will inkolve consideration of the pivotal question
of the authority of the state to, and the limits within wh%ch it can
legislate. '

There are Eive categories of actions in Islamic Law: obligatory

(wajib) recommended(mustahab), indifferent (mabah), reprehensible
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of the society and ;;.the interest and ,. the welfare of
its citizens. Moreover I have alfeady.demonstrated that the
Hanafi jurists did exercise their right of Qiyas or Ijtihad
in this field. :

It was argued on the basis of juristic opinions that
a pre-emptér" must be an owner of property in brder to be
able to claim a right of pre~emption. This principle does
originate from the traditions; and is unexceptionable %o

the extent that the tkaditions of the prophet (PBH) go. But

“if once right is conceded to the State to add to these

categories in the interest of public welfare the ovnership
of property cannot be considered to be a basic requirement
of the right of pre-emption. It has already been noticed that
according to Imam Mohammad also the right of pre-emption does
not accrue to a person wwning only the up?er storey of the
house,which along with the building under it is demolished,

- accrues
on account of ownership in the property but /only on account
of a righﬁ to construct his building over the first storey
if ever constructed by another person on his own land. This
right to construct or reconstruct building en anotheér's
building does not amount to ownership of any property but
at most amounts to a right on or in another person's property.
The rule on which reliance is placed is not a static rule.
On thé other hand on the analogy of the above mentioned view
of Imam Mohammad a tenant having an interest in the property

can be held %o be,a partner in the property and would fall in

the first category.

It is also incorrect that this was a right granted
for the first time by Shariah. The right already existed
among the Arabs as_é,customary_right. It was only maintained
by the prophet (PBH). In support of this proposition, Mrs
Mohammad Anwar Bhuttar cited from a dictionafy_named Agrabul
Mawarid and another book Sharh Mowatta (commentary of Mowatta

by Imam Malik) by Muntagi. In the Dictionary against the
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word'shufa it is stated on the authority of Utbi that if any
person intended to sell his house during jehilyat he would make
an offer to him for (exercise of) his right of preemption.
According to the above mentioned commentary on Mowatta he would
I . w

offer it to the neighbour or cosharer. The word ¢** whid in the
above context would mean decision also pointybucfto the fact
that the prophet‘might have referred to the right of preemption
in reply to queries made by interested parties who knew the
Jahilys custom and might have been uncertain about its validity
in Shar‘iah.

It is not therefore correct to say that this is a purely
Islamic 1nst1tut10n. In the Indo~pak subcontlnent the emphasis
on its Islamic character is laid on account of its 1ntroduct10n
during the Myghal reign and on account of its adoption by the
British Judges on the principle_cf Jjustice, equity and good
conscience, Mr. A.A. Qadri in his book Islamic Jjurisprudence
(published by Tripathi Ltd) has disagreed with the notion that
the law of preemption is peculiaﬁ to the Islamic System, He has
discussed this point at pp 250 and 251:

"The law of preemption is not only peculiar to

the Islamic system. It was also recognised in-the
Roman law and other systems. In the Roman law,

it -sancticned a compulsory relation between the
vendor and a person determined, binding the vendor
to sell to that person if he offered as good
condition as the intended vendee.It arose from-
agreemsnt and from the sanction of written law,
but was protected solely -by a personal action and .
gave no right of action against the vendee to whom

the property has been passed. The Hindu system of
the Ancient India recognised the law of preemption

and permitted it to be exercised upon the sale of land

in favour of full brothers, sppindas, samanodkas,

sagotras, neighbours, creditors-and one's co-villagers

in a respective order, The Hindu system vested the
right among members of one village in a text, which
declared the assent:of townsmen, of kinsmen, etc.:
as requisite of transfer.of a landed property. The
German law also recognises the right of preemption
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as a form of obligation attached by written or customary
law to a particular status which binds the purchaser from the

obliged to hand over the subject matter to the‘other party

"~ to the obligation on receiving the price paid with his expense.

The option was exercisable the moment at which the propertiy
wasfhanded over to the purchaser.. THe law was called restractrecht
German lawe..eoeeeeeees
“In India, the law was introduced largely by the
Moghul Empire, and‘still now separate customary law
of pre-emption are pre¥alent in different places,. which
have been given Shapes of legislative enactment";
The Bunjab Land Administration Manual has traced the
history‘gﬁ the present statutory provisions about pre-emption
in paragraphs 16 te 23.I may reproduce only paragraphs 16 and
18kbout the source of_this_iaw in the Punjab:
16" The origin of preemption is clearly explained in
'Tribal Law of the Punjab', 'It has been usuél.to‘
regard this as a village not as‘a Tribal custom, and
as originating in:the Mohammadan Law.I: think that
this is quite an érroneous view, and that pre—emption
is merely a corollary of the general principle regarding
the succession to, and the powervof disposal. of land,
In these matters the holder of the estate for the time
being is subject, generaliy speaking to the control
of the group of agnates whb would naturally sﬁcceed him...
They can,as a“général‘rule, éltogether prevent aliena-
fiion by adoption or gift, or?by sale‘for the holder's
benefit: it woﬁld be only a natural rule that when
a pﬁoprietor was compelled by necessity to sell, these
agnates would be offered the opportunity of advaming
the money required, and thus saving what is realf;y
their own property" (Tribal Law in the Pun:;jgb by Roe
and Rattigan pp. 82 and 83)

e e e e e e NS = e
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18. "The customs governing preemption were also

recorded in village administration papers

drawn up at setflements made before the passing

of the Punjab Laws Act IV of 1872.

"In nearly all the old VWajib-ul-arz we find a

provision securing this right either to the next

heirs, or to the agnates generally and after

them to all members o?rthe village community to

the exclusion of stranger"

(Tribal Law of the Punjab ibid p. 88).

Preemption in the Indo—Pék sub-continent is thus partly
Iélamic-and partly customary which means that it emanates
partly from Arab Customs and partly from local Customs. The
same position obtains in‘theéPunjab in that S. 16 of the
Punjab Preemption Act, 1913,thich deals with the right of
preemption in Urban immovable property is based oﬁ the
Islamic Law of preemption wh?le S. 15 which deals with that
right in agricultural land ahd village immovable property

was founded on the agnatic theory of village customs, till

its amendment in 1954.

The affinity betweenlthéllslamic Law'and the Punjab
customary law cannot be lost sight of. The institution
of pre-emption in both the laws is the growth of tribal
custom, The prophet (PBH) méintained the right of cosharers
in'the property and the neighbours thereof as prevalent
in Arabian society during the period of ignorance (Jahilya).
The tribal cuétom of givingﬂpreferencé to the next heirs
or to the agnates even though they did not owhlany land

generally was introduced in S.15 of the Punjazb Pre-emption Act.

Now it is an established principle of interpretation
6f Islamic Law that Fatwa (order) changes with the change
in Urf (custom) and Adah (usages) whether the change be
the result of passage of tiﬁe og alteration of place.
(Elam-ul-Muwaggieen by Ibn Qayyam Vol, 2 P.843), The following

principles about the validity of custom are laid down at
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pages 7 and 8 of the Mujelle'. ‘
36 Custom is of force.
37  The use of men is evidence according to which it
is,necessar& to act. , o ‘
38. A,thing impossible‘by custom is as though it were
in truth impossible,
39« It cannot be denied that with a change of time,
the requirement of law change.
40, Under the.guidaﬁce of custom the true meaning is'
abandeoned, |
41.- Custom is only given effect to, when it is
oonfinuous or prépbnderant.
48, That is esteemed preponderant which is commonly
known and hot that which rarely happens.
‘43, Aithing known by_common usage is like a stipulation
which has been made." '
45 VWhat is directed by custom is as though directed by law.
These rules collected in mujelle demonstrate the weight

and importance of custom and rule 39 depicts at least one

aspect of the change of custom by passage of time.. The prihciple

that the requirements of law change with the change of times
clearly refers to change of custom. This is the same rule

as cited from Elam ul Muwagaeen.

In a recent publication Maulana Mohammad Taqi
Ameeni has‘éonsideredrthe importance of custom as a virtual
source of law in Isiaﬁ;.AfiP.-274"of his book 'Figh Islami
Ka Tareekhi Pas Ménzar"he reproduces the following opiniens
of the jurists:
7.  The proof of any%hing by usage is'like its being
proved by Nas (text of the Quran or Sunnah).

2, What is provable by usage will be treated in Sharia
to have been proved by sharia reasoning.

At P.275 is stated the rule that 'order should be passed
éccording to the usage of time even though it be against

the opinions of jurists of the early ages' (cited from
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Raddul Mukhtar).
At P, 277 the rule is thus stated:

"Orders based on custom shall change with the
change in custom because they could last or
endure with the custom".

This principle, which would naturally follow if custom is the

rule, is of utmost importance.

Another guestion which arises is whether the Ummah is
bound by Arabian customs even though its members have their
own customs which magy be different but are ndt repugnant with
the Quran and the Sunnah, This is answered by Maulana Mohammad

Taqi Amini on the authority of Raddul Mukhtar Vol.4:

n
The prevailing custom will be acted upon because it is

not repugnant to Nas but is in accord with it."

Maulang Mohgmmad Taqi Amini concludes from the opinion that

it is not necessary for member of a country to‘adopt‘the
customs of people belonging to other countries and for them
commands may differ in view of their changed customs and

usages.

The other customs based on agnatic theory were abolished
in respect of inheritance and alienation_bj the West Punjab
Muslim Personal Law (Shariat) application Act,1948 and
ultimately by the West Pakistan Muslim Personal Law (Shariat)
Application‘Act, 1962, The distinction between agriculturists
and non-agriculturists éreated,by the Punjab Alienation of
Land Act, 1901 in order to keep rural property in the ownership
of Elasses recognized as agriculturists, became a dead letter
by alﬁdflficéfion issued in 1950 notifying all the residents
of Punjab as agriculturists. This policy should have been .
taken to its logical conclusion by withdrawing the right of

pre~emption of customary law heirs or agnates of the vendor,

But the legislature maintained the old policy and amended section

15 by the Punjab preemption (Amendment)*Act, 1954 giving the

first preference among Muslims to the "persons in order of
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succession who but for such sale would be_entiﬁled, on the
death of the Vendor to inherit the land or property sold".
The custom based on agnatic theory having been abolished
there was no justifiédation fér maintaining these provisiong

in favour of the anticipated heir,

fored~ |

Howeyop.if once the right of the: state to add to the categories

is conceded it would notLpossible for this Court to declare
invalid the above provisions or the other provisions of Section“
15 which have been‘challenged before this Couft. However the

Government should consider whether it would be in the interest

of public welfare to maintain these provisions.,

It has already been noticed that the State can compulsorily
acquire property of individualé generally on payment of compen-
sation, and iﬁ exceptional cases even without payment of
compensation. Tﬁe State can also safeguard the interest of the
tenantry and grant pnétgctrén%d them against eviction. It is
not permissible for an individual even though he may be the
head of the State to make any incursion in the property rights
of an individual for the advancement of his personal interest

but the State has the authority to make such incursions in

the interest of its people. There is no reason why the State

cannot confer for the advancgment of national welfare, right

of preemption on the tenants.

While dealing with the' right Qf preemption Allama Ibn
Qayyam stated that the right could not be given to a lessee of
property. The only reason which he gives for this proposition
is that the right of a lessee is not a permanent right and as
such there is‘nothing'égmmon between it and an ownership right.
This ground is no longer relevant as the tenants have now been
granted permanent right of enjoyment of property which cannot

be taken away except when he fails to abide by the conditions

of his tenancy as provided in para 25 of the Regulation. Now

the tenants have been granted right of perpetual possession
over and enjoyment of the land under their tenancies and such

rights are also heritable,
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The landlord has no right to force his opinion or
Will on the tenant ig'regafd to the manner of cultivation
of the land except when if,is‘contrary to the terms and
conditions already settled, or if not so settled, contrary e,
to the manner of cultivation,bustomary in the locality.
The present day tenant has_therefore been given an interest
in the land. The only disability to keep him from claiming
ownership of any character is that he has no power of
alienation., But it does not derogate from his interest in
the land which,correspondingly reduces the Interest of the
owner since land in possession of a tenant candbf fetch that
value in the market which iand in the actual pdﬁséssion of an
owner can fetch, The tenant is now normope'merely a partner in
the produce, in a way he becomes a partner in the interest of
the land itself. The right of preemption has been conferred
upon him so that he may acquire the right of the landlord Which

virtually consistsjof the right to alienate the land, and a

.. share in the produce. Reference has already been made to the

opinion of Imam Mohammad extending the right of pre-emption

to the owner of the second storey of a house which is entirely
demolished though he ‘was not owner oanny land or even the
roof on which the second storey was constructed. He based the
right of pre-emption not on ground of agtual,ownership of any'
property but only on the.rgght to construct the second storey
over the property of another. This analogy will apply to a
tenant also who can be given right on account of his permanent

heritable interest in lénd.

‘The right of the State cannot be curtailed for another
feason_also. There is unanimity on the point that the object
of pre~emption is to remove zarar or damage. It cannot be laid
down as a rule that what is hafmful_to the society as a whole
in one age shall always remain harmful to it. The zarar may
change with the passage of time, What is zarar (harm) to a
neighbour in a homogeneous'Society where one_knows_the other

may not be a zarar in a society where the immediate neighbours
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may remain strangers to one another notwithstanding their
residence in contiguous houses., Such examples are not rare
in new localities established in the urban areas of big
cities. Similarly the zarar of absentee landlordism which,
as already seen, hardly fits in with the concept of land tenure
in Islam, may become too great and compel the State to devise
ways and means of its elimination. Cannot the Staﬁe in the
first case suspend the right of pre-emption of a neighbour
at least in such localities or suspend on the same reasoning
the right of absentee jointrowners? Similarly cénnot the state
confer right of pre-emption.on the person actually in possession
in preference to the absentee, if the zarar can be removed by
such suspension or grant rather thén by following the dd rules
of pre-emption? The answer shdﬁld obviously be in favour of
such suspension 6r fresh grant. If the intention is to repel
zarar the method of repelling it may change with the lapse of
time, In_any case where the exigencies of the state so require
aﬁd_the harm to the interest of the public may be minimised only
by not caping for the harm to the interest of individuals,
preference will be given to the elimination of public harm on
the following rle laid down in the Mujelle, P.6;

- "26. To repel-a public damage (zarar) a private

damage is preferred. The prohibition of an unskilful
doctor is a branch from this rule",

There is thus no doubt that in the larger interest

of the public the State can not only grant the fight of

pre-emption to new categories or classes but can also withdraw
the concession or suspend the right for repelling or minimising

public zarar. This will be justifiable on another principle too.

~While dealing with the question of the validity of other clauses

of para 25 of the Regulation I had peferred to the opinion of
the Ulema as contained in the Manshur All Pakistan Jamiat al
Ulama~i-Islam, There was a difference of opinion on the validity
of tenancy on condition of sharing of crops. Imam Abu Hanifa,

etc held it to be invalid while Abu Yousaf found the same to be

valid., There are traditions in favour of each point. In the Manshoor



s
g
i

i:-

80

it is suggested that if other measures fail the Government
may declare such tenancies invalid. This was also the

opinion of Abdul Rahman Aljaziri.

Now the opiﬂions differ on the scope of right of
Shufa, the majority view being_in favour of such right
accomuing to akcosharer in ;he property and only the Hanafi
view widenigg the scope np? only on thé¢basis of precepts
of the prophét (PBH) but éﬁso by resort .to Qiyas. It can
be said on the same analogy that the Government if need
be, may limit the right of pre-emption to cosharers only,

This will be an additional reason for shomening its scope.

It has already been noticed that Hazrat Omar ﬁad
imposed the limitation on ownership of more ‘than three
houses by one individual, It féllows that a person who was
owner of three houses coulﬁ‘not claim right of pre-emption
in regard to a fourth house, This furnishes an instance of

indirectly denying to such persons a right of pre-emption.

The prophet (PBH) also exempted certain categories
of property from the exercise of any right of pre-emption for
example, the site in front of a house, a passage between two
houses, place on one side'of the house used for flowing the
water (Adalati-Nabawi Ki faisle page 229),_The reason is
obvious. There could not be any Zarar (harm) in transactions
regarding such properties. Similarly in view of the provision
of the regulation and Act II of 1977 which placed limitation
on the right of person to own land beyond the specified limit,
and which has been held to be valid it would not be possible
for ayowner to exercise a right"o£ pre-emption in respect of
1lond which would add to his property sé as to make it

exceed the maximum limit.-

These instancegof limitations on the exercise of
right offprefemption Justify thé imposition of reétriction
on this right_in cases where no'Z;rar (harm or damage)
accrues by its non exercise or whereiZarar i§'1ike1y to

accrue by its exercises In view of this the state cannot
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be denied the authority to exempt properties from the exercise
of right of pre-emption either by legislation or by subordinate

legislation.

Now section 5 of the Punjab Pre-emption Act exempts
commercial properties like shop, Sarai or Katra from the
operation of the Act. There is no specific tradition of the
prophet (PBH) conferring right of pre-emption on such properties,
The specific right of pre-emption has been held to accrue on
sale of house, garden, or land only., For this reason the
provision is not repugnant wﬁﬁg Sunnah of the prophet. Even

otherwise no Zarar is caused by the sale of such pfoperties

to s%rangers.,The legislature's authority on this point cannot

be guestioned.

Section 7 makes the right of pre-emption in urban
immovable ppoﬁérty subjéct to the existence of a custom in
the Urban_area\eoncerned. Séc%ion 8jauthorizes_the Board of
Revenue to exempfxprqperties from the operation of thelActT
In view of the findings in favour of the authority of the
Government of the State to limit the right of pre-emption no
fault can be found with theselprovisions. The reference to
custom in S.7 is also justifiéble because such custom was the

rule in homogeneous societies in all areas and introduction

~ of strangers in such localitiés was likely to introduce an

~element of heterogeniety in the society. But this principle

will not be applicable to new settlements in which even the

neighbours sometimes are virtually unknown to one another.

It was argued alternatively that at least the three
categories of pre-emptors recognised by the Hanafi law should
be given preference over tenants. But this argument is without
any legal basis. If it be open to the State to increase or
decrease the classes of pre-emptars it will also be valid if
the state gives preference to a newly created category. The
question of preference to a newly created class will depend
on the respective amount of Zarar (damagei. If for example,

it

- o
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it -be considered expedient to repel public zarar of
absentgeism it would bé of no avail to prefer an

absentee cosharer over a cultivating tenant,

S.19 and 20 provide for service of notice foApreemptors
by an owner about his intentidn to sell his property for
" a specified amount of money and offering i to sell it
to the preemptors. The arguments on the ﬁires of these
seétions'are without force in view of the tradition in

Myslim:

"On the authority of Ibn Jurayj that, -
Ibn Zubayr informed him that he heard Jabir,
son of Abdulléh saying:

"The Prophet of Allah has ordained pre-emption
regarding every Jjoint property (be it) a land
or-a house or a garden, and that it is not
proper that ohe should sell it without having
offered it to his cosharer who may take it

or leave it,.but if he refQSés,then he may

be taken to have permitted sale of it"
(tradition No.VI at Page 427 of the Muslim Law
of Preemptionlby Mohammad Ullah Ibn S. Jung.

All these petitions are dismissed without any order

as to costs. , bp_///Aj;

"

b
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IN THE FEDERAL SHARTIAT COURT

JUDGMENT
I
Salahuddin Ahmed, Chairman:

" 1 have perused carefully and with interest
the scholarly Judcment of Aftab Hussain J and I agree
with the order passed by him.

I also fuily agree with his view that this
Court is not bound by the judgment of the Peshawar
High Court reperted in P.L.D. 1979 Peshawar 104. The
Federal Shariat Co%rt is itself an independent
COnstltutlonal Court designed to work within its own
sphere as providéd in the Constitution and as
prescrlbed by its own rules framed under Article 203J
of the Constltutlon Article 203E(2) provides that the
Court shall have pOwer to conduct its proceedings and
regulate its procedure in all respects as it deems fit.
Article 203D deflnes the power, Jurlsdlctlon and
functions of the Court.'Article 203F prov1des an appeal
to the Supreme Court from a final decision of the
Federal Shariat Co&rt under Article 203D. It will thus
be noticed that squect to the appeai previded for
under Article 203F this Court is wholly independent
of any Court. ' h

There is ;e law that binds a Court to accept
a precedent of .a different Court except, of course,
under Article 189 of the Coestitution in regard to the
de0131on of the Supreme. Court. In the case of the same
High Court such a’Lourse is adopted according to the
Rules framed by itself in the interest of unlformlty
of decisions so fer as the particular Court is

concerned. This is what the Supreme Court said in

P.L.D. 1963 S.C. 296 (308.F). Again in the case

L]
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reported in P.L.D. 1966 S.C.854, where a full
Bench of the High Court of East Pakistan

consisting of 5 judges sought to ovep<rule a
'—"‘a"-.‘“‘.k:': . .
fay

L - | decision of théasame'Court given by a special
Bench of 3 judges, the Supreme Court held tHat in
accordance 'with the rules of the Court and in
keeping with the tradition and practice it should
riot have interfered with the decision of the

s o Special Beﬁch. The Supréme Court was, inter;alia

| of the view that High Court functioned as one

Court. Thegobservatioﬁs made by thé Supreme Court,
therefore, have no application to the_Federall
Shariat vi%-a—vis an earlier decision of.a High
Court;r

The Federal Shariat Court has neither
made any rules on the line of the High Court

- nor has had timé develop any convention or

tradifion yet.

" Besides under Article 189 of-the
ConStitutiop it is only the decision of the Supreme
Court on azauestién of law or based upon or

R i enunciating a principle of law thaflmay be said

to be binding on the Federal Shariat Court.

A question has arisen as to what is the
consequencé of a law or any part of it having been
declared bylthé erstwhile Shariat Bench of a High
Courf to be repugnant to the‘Iﬂjunctions of Islam
in view of Article 203D(3)(b) of the Constitution,
which says: "such léw or provision shall, to the

\extent to which it is held to be so repugnant, cease
to have efféct on the day on which the decison of
the Coﬁrt takes effect. Under Article 203D(3)(a)

e - it has been provided that the fresident or the-

Governor as the case may be, shall take steps to -
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amend the law as to bring such law or provision
into conformity with the Injunctions of Islam.

In the case of P.L.D Peshawar 104 Clause

(d) of parag?aph 25 of M.L.R.115 was held to be

repugnant to the Injunctions of Islam with
immediate effect, that is, 2nd July, 1979. In
the first place reading Article 203D as a whole
it appears clear that a reésonable time should
havé been allowed byrthe.Court to the President
or the Covernor to make the necessary.change.
This theJCourtidid not do. As a matter of fact
no time at all was given to‘make the change, for
the order of the High Court was directed to take
effect immediately. This order prima—ﬁacie
appears to be without jﬁrigdiction;

| In the second place only the said clause

(d) may ﬁe regarded as having ceased to have

effect. With this exception the rest of the law

‘vis MLR.115 remainedlgood.

fn the third place the ConstitutionAdoeé
not contemplate a vacuum as is evident frdm.the
following félevant extracts of Article 268:-

fl) Except as provided by this Anticle,
all existing laws shall, subject to the Consti-
tution, continﬁe in force, so far as applicable
and with the necessary adaptation; until altered,
repealed or amended by the appropriate Legislature

(2) The laws specified in the Sixth
Schedule shall not be altered, repealed or
amended without the previous sanction of the
Presidené.‘ |

(3) In this Article, ?existing Laws"
means all laws (inciuding Ordinance, Ordef—in- -

Council, O}defs, rules, bye-laws, regulations
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and Letters Patent constituting a High Court, and

any notificationé and other legal instruments having :t-

the force of law) in force ‘in Pakistan or any parqEB

thereof, of having extra-territorial validity,

. immediately before the commencing day.

Therefore, until the law in question is

.‘actually changed it shall cortinue to have force

with the necessFry adaptation, if any.
| The Federal Shariat Court is bound to

determine whether it has jurisdiction to deal with
MLR 115, and the Court is entiled to come(to its
own decision abbUt it irrespeétive of the decision
of a High Court. |

~ I fully agree with Aftab Hussain J that
the High Court had no jurisdiction to interfere with
MLR 115, and he is supported by PLD 1975 S.C. 397.

[
Finally the decision of the Peshawar

-‘High Court is under appeal.before the Supreme Court

and until a decision is given by the Supreme Court
the Federal Shariat Court was at liberty to consider
the questions.énd arrive at its own decision.

I have also peruséd the observations of

‘the two learned members, Agha Ali Hyder and Zakaullah

Lodhi J.J. Forﬁthe reasons stated hereih, with due

deﬁferente to them, I am unable to agree with them.

@6
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"IN THE FEDERAL. SHARIAT COURT

JUDGEMENT

MR. JUSTICE AGHA ALT HYDER, MEMBER

I have perused the Judgement proposed to be delivered
by my iearned brother Aftab Hussain J and agree with him, that
all the petitions be dismissed. However I would like to add a
few words in regard to certain observations made by my brother,
while dealing with the merits of Shariat Petitions concerning
grant of pre-emption rights to the tenants which are in conflict
with the decision of the Shariat Bench of the Peshawar High Courf
in Niamatullah Khan vs Government of Pakistan reported in PLD
1979 104. 1 might as well mention that there is already an earller
Judgement of this Court, wherein it was held as per majority, that
the Judgéments of a_ Shariat Bench of the various High Courts bind
us. My learned brothef has indicated, that it is still open to
us to change our view. To my mind it is not possible. It has to
be remembered that our decisions in Shariat cases are subjeect to
appeal before the Shariat Bench of the Supreme Court. The proper
course for him would have been to express doubts about our earlier
decision and leave the matfer to be raised before the Supreme Court
as indicated in the Province of East Pakiétan VS Dr. Azizul Islam
PLD 1963 S.C. 296. The Supreme Court did not aDprove even a full
Bench of a High Court (consisting of 5 Judges) overruling the

prdnouncement of a Special Bench (consisting of 3 Judges) #n-.the

. Drovincérof::East Pakistan vs Sirajul Haq Patwari PLD 1966 S.C. 854

observing "..... 'being charged with the high function of interpreting
and pronouncing upon the validity of laws, and being thus itself

a source of law, the High Court should avoid giving a decision
directly inconsistent with that given by itself earlier, and thus
speaking with two voices on a point of law, where no question '
arose of resolving inconsiétency between two or more earlier /noi -
decisions'..... ; as it '"functioned as One Court". However no
prejudice is involved as in view of the earlier Jjudgement,

-the petiticons do not lie.

%W ok /G)ﬂM_

WEMBER= f?
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IN THE FEDERAT, SHARIAT COURT .

JUDGMENT

ZAKAULLAH TLODI, J-

I had the advantage of going through
the judgment pnopOSed to be delivered by my
learned brother ﬁr. Justice Aftab Hussain.
As to the firstﬁcéf of petitions guestioning
the fixation of, celllng‘ of land, and raising
objections to=00mpulsory-vauisitionAof land
without compensation etc. and arbitrary fixation
of comﬁensation} I find myself in full agreemeht

as .
with him in so far/hgﬁ exposition of constltutlonal

provisions and resultant finding as to the
incompetency of these petitions is concerned.
I have, however, different approach on the subject

of economic'éystem'of Islam, But as these

petitions merit dismissal due to the'bar,of jurisdiction

'I need not touch this subject at the moment.

Next comes Shariat Petition No.5/]980,

and some other petitions challenge the validity

of paragraph 25 of Martial Law Regulation 115. I
;w1th hlmnas

agree/gnxﬁm-far as the findings on merlts of the

casef are concerned. But as I am further of the

view that these petitions merit dismissal due

to the bar created by the Peshawar High Court .

" (Shariat Bench) Judgment and merit dismissal,

L

I need not say any thing on merits.; s ths cosc.
Ih an earlier cace {(s.P. N0.15/1980 and other
connected petltlons) I was of the view that
this Court belng the successor of the Shariat
Benches and enjoying same powers and jurisdiction
was debarred from re-examining the points decided
by any one of the Shariat Benches. As I still

J ot " k" Hhal.”
maintain that v1ew,éthe only course open to a

is
court of parallel Jurlsdlctlonﬁxnxﬁm to express



its doubts about the earlier judgment and

leave the guestion of the reconciliation

%
of two views open to the final court which
L.

in our case is Shariat Bench of Supreme Court.

854
(See PLD 1963 $.C. 308 and PLD 1966 S. cx)
/‘theréfore
These petltlons areﬁdlsmlssed as not malntalnable.

’

W1th regard to other questions raised

_ and other petitions
in these _peti.tiomf I agree with my learned

MW

( ZAKAULLAH LODI
Member-1IT.

brother in en%irity.

"
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" 8.P.NO.2/79(Lahore) and 66 other
Petitions.

" Karimullah Durrani,J/Member: I have read

with great interest the masterly exposition of the

concept of holding of property and wealth in Islam

by my learned brother Sh.Aftab Hussain, M, in his
‘painstaking Judgment. While I am in full agreement

'with the views expressed by my. learned brother on

1

this tepic, I have, with profound respect, my
reservations on the fellowing subjects:-

(a) The jurisdictien of this Court in regard
to impugned laws.

(b) The right of pre-emption conferred on the
tenants under clause (d) of sub para (3)
of para 25 of the Martial Law Regulatlon
115 of 1972.

(¢) The competency of the State to exempt any
property or a sale from the exercise of
right of pre-emption.

(d) _Repugnancy.er otherwise of certain provisions
in the Punjab Pre-emption Act,1913 to the
Injunctiens of Islam.

(e) The competency of the State for the
- acqguisitien of Waqgaf Property.

{(£) The competency of the State to forbid .
partitien eof joint heldings and%@ “:ff'“
an individual of rlwht to sell hils property.

(g) The competency of the state‘to make Legislation
where rule of law has been laid down by Holy
Quran and/oer the Sunnah of the Holy Prophet
(Peace be upon Him), and
(h) effect of the declaration of repugnancy of
certain laws by the erstwhile Shariat Bench
of the High Court of a Province.
2. ‘I would therefore, like to add a few lines to
elaborate the. above mentioned points of difference with

the leading“Judgment proposed to be delivered.

2. As the last mentioned subject also governs the
questions mentioned at (b),{(c) and (d) above, I will

first deal with this question.

Contd...P/2.
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4. In "Mohammad Riaz Versus State and other

‘connected petitions" decided by this Court on 23.9.1980

(P.L.D 1980 Federal Shariat Court page 1) this Court has
held by the majority view that a declaration‘made by the
Shafiat Bench of a High Court in the exercise of
jurisdiction conferred ﬁpon it by Article 2034 of the
Constitution of 1973 vide President's Order No.3 of 1979
is of binding effect and holds the field.

5. I was of the view, as already explained in the
above quoted Judgment, that the affect of the declaration
of repugnancy of law or é provisioq??of law by the
Shariat Bench of a High Court resu;£s-in rendering the

repugnant law ineffective from the date the said

! declaration is specified by the Bench to take its

effect. In this view of the matter Clause (d) of
Sub Para (3) of Pafa 25 of the Martial Law Regulation,
115 of 1972 has ceased to be effective from the date

specified in'”Haji Namat Ullah Khan Versus the Government

" of NWFP",decided on 2.7.1979 by the Shariat Bench of the

Peshawar High Court (P.L.D 1972, Peshawar,104). The

- jurisdiction conferred on the Federal Shariat Court vide

President's Order No.l of 1980, under Article 203-D of
the Constitution is to examine a law or a provisiOH;;of
law as it exists at the time of said examination.An
objection has been taken to thé validity of the decision
in Haji Namat Ullah Khan's case on the gfound that as
the Court was required to specify a date for the decisio:
to take effect therefrom, so that the relevant authori-.
ties may bring in the consequential lagislation and as
the Bench had ordered the decision to take immediate
effect i.e. from the date of pronouncement of the
Jﬁdgment; the declaration by the Bench was without

jurisdiction. I fail to understand the logic of this

argument as by striking down clause (d) of Para 25(3)

Contd....P/3.
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of Martial Law Regulation,115 the Bench merely decl%ngd',
the right of pre;emptionrconferred on a tenant-iﬁ?fﬁﬁﬁ:
under -the said provision repugnant to Injunctions of
Islam.-ConseQuentlghthis clause became-ineffeétive from
the decision. It did not create lécuna in ﬁhe scheme of
the Martial Law Regulation in question. As such there

was neither occasion nor reason for bringing in conse-
quential lagislation. The decision in question has E
already been published in the official Gazette of the -
NWFP and has taken its effect, 1f not from the date i
of the decision, then from the date of its publication
in the Gazette. The decisioen - theiefofe,* does not
suffer from defect on this account.Aé the impugned
clause of Martial Law Regulation, 115 is no more a
valid law in view of the above mentioned Jndgment, the
petitions challenging the same would therefore, not be
competent. The petitions having been filed after the
date of’the said decision of the Peshawar‘High Court
are; tnereforé, held incompetent-while those preferred
prior to that have become redundant. All fhe petitions -
challenging Para 25(3%%3f Martial Law Regulation, 115
are, therefore, to be consigned to the record.

6. | Similarly, the pronisioné of Section 5 and 7
of the NWFP, Pre-emption Act, 1950 came under considera-
tion of the Shariat Bench of the Peshawar High Court on
whieh I alsc sat as a Member; These petitions were
"Malik Said. Kamal Versus the Government of NWFP' and
"Syed Masood Shah Versus the Government of NWFP'"

bearing Nos.S.P.21 of 1979 and S.P:ZG of 1979,
respectivelj and. werc decided on 1;10.1979; The said
Shariat”Bénch declared both these provisions of

law repugnant' to the Injunctions pf Islam as laid down
by the Holy Quran and Sunnah of'fhe Holy Prophet(Peace

be upon Him). Section 5 of N.W.F.P. Pre-emption Act ™~

Contd...P/4.
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‘ reads as under:-

& : 5. "Property exempted from pre-emption.---No

‘i' :3 - ~ right of pre-emption shall exist in respect

s of the sale of, or the fore closure of, a
right to redeem:- :

* (a) a shop, serai, katra or club;

(b) a dharamsala, mosque, church or
. other similar charitable institutions
or buildings; :

(¢c) ‘agricultural land or village

immovable property, consisting
of an area measuring not more than

. two kanals purchased by a resident
of the village in which such land
is situated, where he neither owns
a house nor a vacant site measuring

. more than one kanal, for construc-
ting a house for his own occupation;

(d) agricultural land or urban immovable
. property, consisting of an area
measuring not more than ten marlas
. ‘ ' purchased by a resident of the town
< _ _ ‘ in which such land or property is
situated, where ' he neither owns
a house. nor a vacant site measuring
more than five marlas or construc-
ting a house for his own occupation'

7. The next Section under reference, No.7 ibid,
is as follows:-

7. "Power of Government.to exempt transactions
from. pre-emption: -

(1) Notwithstanding anything contained in this
Act, a right of pre-emption shall not exist
in respect of any sale made by or to the
Government or Dy or to any local authority

_ or to any company under the provisions of

) . : ~ the Land Acquisition Act, 1894, or in

’ respect of any sale sanctioned by the-
Deputy Commissioner under section 3(2)
of the Punjab Alienation of Land Act,1900;

‘(2)‘ The Provincial Government may declare by
notification that in any local area or
with respect to any land or proverty or
class of. land or property or with respect

‘to any sales no right of pre-emption shall
exist'". '
8. Sections 5 and. 8 of the Punjab Pre-emption Act,
1913 are similar in substance to the above re~producéd
two Sections of the NWFP Act. These Sections are,

‘therefore, for the same reasons held repugnant to the

Injunctions of Islam.

Cpm Contd...P/5.
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9. "In Islam the law preceded the state, both
logically and in terms of time. The State existed for the 1
purposes of enforcing the 1aw£says Dr.S.M.Haider in one of
his recently published articles on implementation of Figh
and Shariah and while enforcing law whether the State can
legislate on the subjects which are governed by divine
law or can it lay down a rule of law expanding or restric-
ting the existing law. The answer, to my wind, is in the
negative. In this regard vet another pessage from the
game article of the above named Scholar may also be
quoted with&xixy advantage:-
"The source of Islamic law is the+will of
God. Islamic law is an ethical or moral system
of rules. There has always been close connection
between Islamic law and theology. Islam is a '
religion of both belief and action. Islamic law
derives its source from the Divine Revelation
through the Holy Prophet.Being Divine, these
sources are believed to be sacred, final,
enternal and hence immutable. Nothing can be
gqualified as good or bad except in relation to
Allah's will".

The recognised sources of law in Islam are (1)_The Holy

Quran, (2) Sunnah of the Holj Prophet Muhammad(Peace be

‘ypon Him), (3) Qiyas_  and (4) Ijma. The latter two can

only come into the field when the former are completely
silent on the subject. When a rule has been laid down
by the former two or eithér'of these neither Qiyas will
((52¢33:34)
be permissible nor the guestion of Ijma would arisq. The
legislative function of a State in the field of (ij)nass
has nowhere been recognised by the Muslim Jurists. The
Imam or for the matter of that State as a matter of right
enforces only that which is diviﬁiy ordained. It does
not havg §uth0rity to lay down 2 fule of law on a subject
Which'is already covered by‘the Holy Quran and Sunnah. The
State or Imam can only enforce their will as.a rule of
1aw; where no provision is_availablé in "Nass'. It or he
cannot suplement Shariat.rThe total sum of the competency

of a Muslim.State or Imam on the subjects covered by

LLP’) is confined to the sub-ordinate 1egis1ation. In
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other words, it or he may frame rules for the
implementation of law. For an example, a rﬁle may
legitimately be framed for the mode of execution of
afﬂﬁ%@éﬁéﬁiﬂb& way of Qisas, but the State wbuld'haVe
no auth;rity to deviate from the principle of Qisas by
legislation. '

10. The concept of State, in Islam is entirely
differenf from all other concepts of State prevailing
in the World. Here a Stafe, an imam or a Legislature of
any kind dees not enjoy authority to convert C}Pint®<Jﬂ9
or vice-versa.. Nor cah it take away any‘right conferred
‘on an individual by ( ¥).

11f The following passage from Abdul Malik
Arfaming book(tﬁﬁd/ﬁa?)ﬁ”k"ﬂ‘”{»?(p .117) may be

referred in this context:-
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12 Dr., Muhammad Hamidullah in his book "The
\t" ' Muslim Conduct of State"ﬁ.‘while dealing with the
“‘p ) international law of Islam,saysi-

"Here a brief expose of the origin of law
according to Muslim Jurists may profitably
be added, They say that man must always do
what is good, and abstain from what is evil,
and take scrupulous care of the intermediary
grades of plausible, permissiple and —-
disliked( E-ﬁ’lau’_}";fgﬁfﬁ)’@%’w '23,% ),
It is, however, not easy to distinguish betwee
good and evil, especially when the matter
concerns the subtleties of a complex civilised
life beyond the pale of ordinary common-place
things. Practical needs would have required
, the possession of the power to legislate(or
S lay down definitely grades of good and evil
of each and every matter)in the hands of Man,
either individual, as Jjurisconsult, or
collectively organised, i.e.a State.Yet mere
reason, regarded as the touchstone of good
and evil, is not without grave difficulties.
For it is possible, and also a matter of fact-
so argue Muslim jurists - that different
persons opine differently regarding the same
things. The belief in Messengers of God is
useful even from the poinit of wview of
jurisprudence, in so far as the awe and
respect due to their persons lead to the
acceptance of certain fundamentals without
further dispute, wherefrom other and further
details may be elaborated. For this reason
the certain chosen human Guides to help them
in the conduct of life. These selected and
chosen ones pointed out what God commanded,
God the real Sovereign and Lawgiver,
regarding good and evil, Muhammad has been
acknowledged by the Muslims as the Messenger
of God; and whatever he gave them in his
lifetime, commands as well as injunctions,
_ in the name of his Sender, God, was accepted
ek by the Muslims as undisputably final and most
reasonable, These Divine Commands, known as
the Quran and the Hadith-as we shall see
later in detail-served practically all the
r4 - needs of the Muslim community of that time.
But human needs multiplied later in such a
manner that no express provision seemed to be
available for some of the new matters
in either the word or the deed of the
Mesgsenger, who himself had passed away,
disconnecting the link whereby Man could
receive Commands from his Lord.The conseguent
result would have been fatal and the fabric
of Figh would soon have collapsed under the
strain, had not there been express provision
in thedaw itself for further elaboration.
Credit must also not fail to be given to the
Muslim jurists, after the death of the
Prophet, who not only discerned this

Contd....P/9.
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elasticity of the Divine Law, but also
utilised it to its fullest extent. In

time there emerged a complete system of

law which served all the purposes of the
Imperial Muslims, even at the height of their
widest expansion from the Atlantic to the
Pacific Oceans", (PP 5-6).

13. It is only in the field not covered by _s/and
(5f tﬁﬁt;by;oiy@s orkij@ava rule of law or regulation
can be enforced by the person in authority. A further

reference to the above quoted Book of _--,Dr.luhammad

Hamidullah from its page 74 would be of advantage.-
"When even the branches of law, like our
own subject, International Law, acquired
the status of independent and full«fledged
sciences, they still retained their ethical

values; their provisions had to have the
sanction from the Quran or the Sunnah or the

Orthodox Practice",
14. Ijtihad can only be permissible in that field
where no fule or injunction from 'Nass' is avallable.
Even in such a condition Ijtihad fakes_guidance by
. analogy from the Holy Book, Surmah or practice of the
; ﬁﬁgﬁﬁéﬁﬁéﬁgﬁ of the Holy Prophet. State in Islam is
subservient to divine law. The converse is not allowed.
The State as an entity, which is usually susceptible
‘ to every sort of ﬁolitical pressure, does not possess
necessary pre=requisites or qualifications of a Mujtahid
The right of Ijtihad can only be exercised by thé
consensus of dulquualified persons of learning well
versed with Divine Law. Whether such a body can be
made available through the constitutionally provided
institutions likerAssemblieé of chosen representatives,
Boards of Ulema, Ideology Councils or Research
Institutes is a question,-the Eﬁ%ﬁgﬁ%&ﬁée of which
cannot be denied but at the same)it ig not for us to
~answer herein within the limited scope of the matter

under discussion, as it is not for this Court to supply

the solution. This Court can only decide competency for

Contd....P/10.
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legislation of a certain body in the given circumstances

\relative to the law impugned before ite Buttim ‘eampetency

of the framer of the Martial Law Regulation, 115 to

enter into legislation in a field already covered by the..
Quran and Sunnah can certainly be examined as the same
has been challenged in the petitions before us. Such a
person as that did, ce;tainly, not possess those
quallflcatlons and insight in matters pertaining to

Deen which would make him a substitute to that body of
persons or a person, who could make OTLETIbI |

—

towards the evolution of Islamic law by Ijtihad and

carry with it or him the rest of Uma in Ijma thereon,
Similarly, the mere signing of a b015t1tut10n by a

limited number of Ulema guided by ﬁhebpolitical whims

and controlled by

ﬁfkhelr;nartlesncould not 1moart that
as’ N
sacrosanctlty to the Constltutlon/mo accord it the
status of Igma—e-Uma. _

15, If an unlimited right of Ijtihad is conceded
to an institution like state or a body of persons not
duly qualified for the purpose, then it will amount to
opening'of the flood gates of religious anarchy in the
field of law of Islam.

16. Now I will proceed to examine the impugrned
provisions of the Punjab Pre—emption Act, 1913 in the
above stated context. My learned brother has very
correctly traced the history of rule of pre—~emption
prevailing in the ancient nations as well as in Arabia
before the advent of Islam. It is also correct that the
Holy Prophet Mohammad (Peace be upon ﬁim) had not
retained this custom as a whole. Two Ahadis available
on this.branch of law are found one each in the
compilations of Tmams Bukhari and Muslim, from Jabar

(God be please& with him) are to the effect that right

of pre-emption is between the co—owners ti1ll the

Contd....P/11.
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pro perty is Partitionedrang the ways are separated and
when this happéns there is no pre-emption. Yet another
Hadis from the same source as quoted by Ahmed, Tirmizi,
Abu Dawud, Ibn Majah and Darmi is to1§§§effect that the
most preferential right of pre—emption vests in the next
door neighbour and if he be abseﬁt hé éhould be awaited

for, but this right will be available only when both of

them share a common way. There also appears in Sahih

Bukhari a saying of the Holy Prophet(Peace be upon Him)

nzrrated by Abu Rafi while offering the sale of his
'bait' to Sa'd Ibn.gﬁ 74 Waggas in whose ‘Dar' it was
51tuate "that the neighbour has the greatest right on
account of his being near in proximity". It is from the
above quoted Ahadis and some othew on the topic that
Yanafi School of thought has recognised the right of
pre—=emption in co-shares; a contlguous owrner and a

. - . right of
participant in the’s emanatles aﬁﬁngﬁﬁéhdages¥suchﬂasj1n/

way or to discharge Waterxa@%@ﬁﬁggﬁﬁg as against the

leaders of the other three Sunni schools of thoughts who
have ascertained from some of the Ahadis this right
vesting only in co~sharers. Similar is the view of law
in Figh Jaffaria. The trend of all Muslim schools of
thought with the solitary exception of Fanafl gect is
towards confining the-pre-emption right to the most
restricted rather a {:S%ﬁﬁgg?class of persons. The
expansion of the categofies.of pre—emtors in the Hanafi
Figh is based only on the interpretation of different
Ahadis and by accepting all these Ahadis-as authentic
whereby this right has veen recognised as vestlng in the
neighbour and the partlclpaamor in the appendages etc.
as well as in the co-sharers. It was neither Qiyas nor
Ijma of any sort whlch}ESPceded the right of

pre—emption tOtthe former two categories besides the

Contdese. OP/12.
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co-sharers. In the same context is the direction of

Hazrat Umar (May God be pleased with Him) to his
Judge/Qazi Shuraih for allowing a contiguous owner
the right of pre—emption in the same mermer as he was
recognising this right in a co-sharers. It was not the
'promulgation of a regulatiop of his own by Umar but was
done on the basis of the Ahadié referred to above on the
right of pre~emption of a contiguous owner and which
Ahadis might ﬁot'have reached the eari of the Qazi. It
is also clear that throughout the long pericd of Islamie
. - history no Juristi}or a Ruler has attempted to enlarge
the scope of pre—emption to the sale of a property.
Rather the emphasis had all along been on the restriction
of this right}lThis restriction would be found to have
wisdom behind it. Islam attaches great sanctity to the

contracts entered into and made between the two

Translated into English:~

DErsSons ;

0 ye who believe !
; Fﬁifﬁiw(allamdbliﬁatidné.‘ (5:1)
/9

AT \)lﬁ—%.e—ﬂu_gée’rjb—-a -j'jd[’d.ﬂ

-y

Translated into English:—

It 1s not =

In A1187 cicevecees to fulfil the
~f contracts which ye have made «- ..

(2:177)

Now a sale is'a;contract'between'the seller and the

buyer which is freely and willingly entefed into. This
contract must be performed by both the partles. In the
same manner the right to sell and the right to acquire

N S—
property is also anﬂq%gT;eﬁaQLg right of an individual.
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Pre-emption is a sort of curb on the exercise of this right by
of sale.’
a stranger to the contracty This interference with the

exercise of free will and personal rights can only be allowedéo
fqreStall a greater evil. The right of pre—emption is(ﬁgﬁgifore,
very correctly described by Jurists as a means to avoid/ZarerV
As otherwise it would not be premissible to debar{U=) two‘parfies
from performing their obligations under a contract. I am,
therefore, of the view that the right of pre-—empiion cannot be
so enlarged as to bring a new category of its beneficiardies in
those classes of persons who have been conferred th}s right by
Sunnah of the Holy Prophet(Peace be upon Him)w

7.  In petition No.64 of 1979, sub-clause thirdly of clause
(c) of Section 15 of the Punjab Pre-emption Act, 1913 has been
aséailed on the ground that according to the Shariat, the right
of pre-emption vests in (1) co-sharers (2) participants in the
appendages, and (3) contiguous owners.lAs against these three
categories, a new category of the owners in the estate has been
created as pre—empgﬁégﬁ by the dimpugned provisions of law. A
similar question has been raised in S.P. No.16 of 1979 and a
humbér of other petitions. In petition No.14 of 1980, (Lahore},
Séctions 3,5,6,7,8,9,11,15,16,18,19,20 and 30 of the -
Punjab Pre-emption Act, 1913 and also Article 10 and 120 of the

Limitation Act have been assailed on various grounds as mention-

ed therein. In S.P. No.18 of 1980, sub-clause secondly of

clause (c) of Section 15 of the said Act has also been

bhallenged along with the above mentioned sub clause thirdly,
of Section 15 of the Punjab Pre-emption Act. This clause
confers the right of‘ﬁre—emption on the owners of the "Patti"
or other sub division of the estate within the limits of
which land or property is situate, The MariouS-SECtions of the
Punjab Pre-emption Act 1913(herein-after oalied the Act).
Assailed in S.P No.14 of 1980'are to the followingreffeét.
Section 3 of the Act defines, "agricultural land™ and %everal

other expressions used in the €nactment. I fail toﬁgﬁﬁdggﬁ

element of repugancy to the Injunctions of Islam in the szid

contdo LI I I .P/14. Jj
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definitions. Section 4 of the Act is also a defining Section
whereby meanings are.given to the right of pre-~emption and

the application thereof in the context of the Act. This
Section is also not repugnant to the Injunctions of Islam.
Section 5 of the Act exempts a Shop, Saria, Kﬁtara, Daram Sala,
MOSque-and other similar buildings from the right of pre—emptic
These properties are also exempted from the exercise of the .
right of pre-emption alongwith same other properties by virtue
of Section 5 of, NWFP Pre-emption Act. As stated abdve, this
corresponding Seotion§ in the Sister Legislation already stands
declared repugnant to Quran and Sunnah by the Shariat Bench of
Peshawar High Court in the cases of "Malik Said Kamsl and

Syed Masood -Shahy Similarly, Section.é of the Act would be
repugnant to the‘Injunctionslof Idlam to the extent that the
right of pre-emption has been subjected to the provisions or
limitations of thé Act. Section 7 of the Act is also repugnant
to the Injunctions of Islam because it takes away the right of
pre—~emption in respect of the Urban Immovable Property situate
L0 town o sub division where al the time of the commenceéz’of
the Act, right of pre-emption did not exist under the éﬁsfdmgu'
This subjection of the right of pre-emption to the wevalent
custom is certainly foreign to the ryles govering the law of
Pre-emption in Islam. Sectibn 8 of the Act is akin to Section 7
of the NWFP-Pre-emption Act, which as stated above, stands
declared repugnant to the Injunctions of Islam by the Shariat
Bench of Peshawar High Court.lFor the same reasons, the
impugned Sections in these petitions would also be repughant,
Validity of Sections59 and 17 of the Act qua Imjunctions of
Islam hgs also been challenged but the reasons advancéd on
behalf of the petitioners for declaring these Sections repughnant
are not very convincing. The State in Islam is fully competent
to acquire any private property for the public good and I have

not come across any provision in "Figh" of any school of

Contd. $3333332/15,
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thought where-~under a citizen has been allowed to

pre-empt a sale to the Government. Section 11 of the

Act is a matter pertaining to the procedure of the

Courts. Hence, exclusion

T S i R R
sofsthesyurisdic Wiy 25
tion of this Court. Section 16 and 18 of the Act have
been challenged on the same ground as of the invalidity
of the above mentioned impugned clauses of Section 15

) . e .
of the Act..*
18. As will be seen from the“foregoihg discussion,
I am of the opinion, that the state or for the matter
of that a legislature is not competent to enlarge the
scope of pre-emption law or to confer the right of
pre-emption on an additional category of persons apart

from those in whom this right has been recognised by

different Ahadith of the Holy Prophet(Peace be upon Hih).

I would, therefore, have no hesitation in declaring the

impugned clauses of Section 15 of the Act along with
- to the.extént. of.the- said clauses
Section 16 and 18 ibid/repugnant to the Injunctionsof

Islam. The provisions of Section:19 and 20 of tﬁe

@ﬁ@%ﬂhi@%9wﬁmp%ﬁaw Act have also been challenged by the
petitioner which relate to the notice of the sale by
theAintending seller to the pre-emptor. It has been
conceded on the part of the petitioner that so far'as\
the provision of notice is concerned, it is rather in
conformity with the rules of Yiqh. Their objection is
to the mode of service bf notice which according to Thé€m
is un-Islamic. I do not find any force in this contention.
Moreover, the method or manner of service of notice

is a procedural matter. These Sections are therefore,
not repugnant to the Injunctions of Islam.

19. Now, coming to Sectionéﬁiﬁbf the Act read with
Articles 10 and 120 of the Limitation Act, T do find

myself in complete agreement with my learned brother,

Sh.Aftab Hussain,J, in that these provisions of law

1

E e T O Py I
fix the period of Limitation for imstituting a -Suit] for

b Nt
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pre-emption which is not foreign to'Muslim Fiqhr on

' these
pre-emption andraiso thatu/grelate to the procedure of a
Court and are, therefore, excluded from the jurisdiction of
this Court.
20. As regards the ouster of jurisdictimn of this
Court qua the laws protected by the Constitution, such
as Martial Law Regulation No.1lb etc; by virtue of the
definition placed on the expression 'Law"for the purposes
of Chapter 3-4A of thé Constitution vide President's
Order No.l of 1980,_1, once again, with profound respect,
do not find myself in agreement with my learned brother,

Sh. Aftabh Hussain, Member. The reasons prevailing with me

in coming to the conclusions contrary to his are that

~the exclusion of Constitution from the expression 'Law’

in defining clause attached to Article 203-8 of Chapter 3A
/ .

of the Constitution would not be read in isolation of the

other provisions of the said Chapter.This Chapter begins

with Article 2034 which is in the following words:-

We
contained™

nﬂtne Congbh_u,'

The incorporation of the above reproduced 'Non-Obstante
Clause' in the Chapter governing the composition and
Jurisdictien of-this Court has to be given effect. A
Constitution does not in this respect differ from any
other Statug. "The Constitution being essentially in
the nature Bf a statute, the general rule governing the
construction of statutes in the main apply tQ the
construction of the Constitution also". States Bindra
in his work on Interpretation of Statutes and General
Clauses Acts (3rd Edn Pages 612-13). He, on the

authority of Prigg V Pennsy-Ivania (16 Pet(U.S.)539),

contd...P/17.
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further proceedes in this context:-
"It is undoubtedly true that a constitutional
provision is frequently better understood by
a knowledge of the evil which led to its adoption.
It is settled by high authority that in placing
a construction on a Constitution or a Clause or
Part thereof, a Court should look to the history
of the times and examine the state of things
- existing when the Constitution was framed and
adopted, in order to ascertain the prior law,
the mischief, and the remedy".
21. On the authority of the above, it would be
legitimate to look into the history of the incorporation
of Chapte? 3A in to the Constitution and the prevaﬁh@ntA
conditions in the  country at the time as also to the
compelling forces behind the changed outlook of the powers
to be vis-a-vis the laws of the country. I would not prefer
to go into the detailed discussion on the past constitutional
history. Suffice it to say that to adopt ourselves to the
Islamic way of life had all along been the avowed goal of
the various'Governmeﬁts who from time to time had sway over

the destiny of the Nation. Every effort in framing the

Constitution in the begining was thwarted by the intensity

~of the controversy raging between the secular minded class

and the so-called theocrats of the country. The first Basic
Principles Report of the 1st Constituent Assembly foundered
on this fock. The Second Report of the same Assembly was,
in 1954; not allowed to see the day of its becoming basis
of a Constitution. The iatéﬁgméﬁtéaﬁTime Minister of the
time; Chaudhri Mohammad Ali' at last succeded .in 1956 to
get a workable Constitution (later on abrogateq) adopted on
the cost of paritf against the majority of'é}éfwhile East
Pakistan and of the merger of the Provinces in the West
Pakistan. The desire of the people of Pakistan to introduce
by law Islamic way of life for themselves found expression
in the said Constitution by making provisions for the
appointment of a Commission to recommend:-

i) as to the measures for bringing the existing law
into conformity with the Injunctions of Islam,and

Contd....P/18,
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ii) as to the stages by which such

measures should be brought into
effect. :

the guidance of the National Assembly and the Provincial
Assemblies, such Injunctions of Islam as could be given °

P L T,

TitsTAvticle 198, it was the duty
of the National Assembly.to enact laws in respect of the
Injunctions S0 cnmpiled. The Commission was replaced by the
Advisory Council nf Islamic Ideology and the Isiamic
Reasearch Institute in the‘Constitution of 1962. "In the
desire to.introduce Islamic wayé of life, the distinction
between laws that are constitutional in character and

those that are not, has throughout been overlooked, the
emphasis having always been on non-Constitutional Islamic
Laws; with the resnlt that nobody can c¢laim that the
Constitution at ény stage was or is an Islamic Constitution
in the senge of its being an instrument laying down an
Islamic mode of Government". (Monir's Cn@mentary on the
Constitution of Islamic Republic of Pakistan(1962) P 529).
o

22, Almost similar provisions as of the Constitution

of 1962 were retained in the Constitution given to the

country by its firét ever directly elected Assembly in'1973.

But' in spite of the continuation of the Reaserch Institute
and the Ideology Council and of the fétention of provisions
for taking steps to enable the Muslims'of Pakistan,
individually and cpllectively,nto order their lives
according to the demands of their Religion (Art 31 etc.)

as a Principle of State Policy, no practical step Was taken
fo ensure compliance of fhe Constitutional Obligatien as
enjoined upon the State under Article 227 to bring all
existing laws'of the'countny in conformity with the

Injunctions of Islam as laid down in the Holy Quran and

Sunnah.

23. Then there developed a tendency in the process of

working of all different law Commissions set up.for the

-

This Commission was also to compile in a suitable form, for «

I P TV
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. purpose of simplification of legal process in Pakistan

i
to consider sacrosanct all procedural law including the

Civil and Criminal Codes, as it was thought that

interference in the law relating to procedure of Courts
Pt ;

would help bring in Zhaés and ﬁauld’result in bringing

- -

the hornet's nest about the Toupesty ears. The Musliis

of Pakistan got so fed up with theulethargy-of the men
in power from Islamisation of laws and with their mere
lip service to the cause of Islam during all those long
years of the rule of the framers of the Constitution,
that it compeﬁled them to express their will to have

an Islamic 1eéal order in the country in'no less louder
voice than mass agitation in the streets which résulted
in the collapse of the Government of the day., It was

this will and desire of the peocple of Pakistan, which
although had remained dormant during the next two years,
was very much alive in the heart of the common man that i
received at last expression in the Presidents Order

No.3 of 1979, and brought into being, on 10.2.1979,&1%%Aﬁ
Shariat Benches of the Superior Courts which were ¢
empowered to gtrike down law or a provision of law
found repugnant to the Injunctions of Islam, This order
was replaced, on 26.5,1980, by the President's Order o
No,1 of 1980, whereunder this Court was set up for the
whole of the country in place of four Shariat Benches

of the High Courts of the Provinces, |

24, The above was "the history of the times" and

the "state of things" which are %o be locked into and

examined in order to ascertain the purpose znd the 1

LS

intent of the‘%gﬁﬁggiiggigﬁgiﬁéﬁaﬁgeunder consideration
and to grasp the wisdom behind the existance of the
Non-Obstante Clause in the very beginning of the -

relative Chapter (Article 203A) and in the exception to ﬁ

the exercise of Jjurisdiction by this Court of the

-

Constitution provided by the definition of 'Law' under 3
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Article 203-B, When looked upon in this light, it would not

be difficult to find the real intention behind the definition

in question as to not to permit the Constitution, the
procedural law relating to Courts and Tribunals and the
fiscal laws etc; mentioned therein to undergo the scrutiny
by this Court as to ﬁﬁ?ﬁéﬁ validity vis-a-vis the Shariat.

25, The definition class is, therefore, to be read with
the other provisions of the Constitution in the light of the
Non-Obstante Clause, Bindra in his above quoted book has a
passage on the BoNst¥uStion of different provisions of a

Constitution, which is:

"The Constitution must be considered as a
whole, and so as to give effect, as far as
possible, to all its provisions. It is an
established cannon of constitutional .
construction that no one provisions of the
Constitution is to be separated from. all the
others, to be considered alone, but #hat all
the provisions bhearing upon a particular
subject are to be brought into view and to be
so interpreted as to effectuate the great
purposes of the instrument. An elementry rule
of construction is that, if possible, effect
should be given to every part and every word of
a Constitution and that unless there is some
clear reason to the contrary, no porticn of the
Fundamental Law should be treated as superfluous,
If the plain meaning of the uncontradicted
constitutional provision is to be diregarded,
it must be one in which the absurdity and
injustice of applying the provision to the case
“would be so monstrous that all mankind would
without hasitation unite in regectlng the
application". (P 616),

26, Keeping in view the complete background of the
constituticnal history of Pakistan and the universal will

of its people to arrange their lives in accordance with the
Principles of Islam one cannot but come.to the irr@€sistible
conclusion that this end could only be achieved with
Islamisation of Laws, As the intent of the framers of every
Constitution, past as well as of the present one, had all
aleng been to exclude constitutional and fiscal laws from

the pale of Islamisation of laws, it is not very difficult

to find that the intent was to exclﬁde these laws from A

change, Hence this exception from the term 'Law' as used

Contd....P/21 ’55
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' %ﬁﬁﬁtmose enabling powers as it confers upon the legislat-

Cions | - | on

in Chapter 3-A, of the Constitution, I am fortified in this
deduction by the following passage from Bindra's
Interpretafion (Page 614); based on Lake County V Rotlins
(130 US 662) and a number cof other cases from American
Jurisdiction:” -

"The fundamental principle of constitutional

construction is to give effect to the intent
of the organic lew and the people adopting itV

1 - L -
If the basic legislative intent is to promote or advance

the people's standards of justiée and prop¢riety, then it
is surely proper for the courts to be concerned with suéh
intent. A1l laws should, as a result, be construed with
reference to this intent. On this basis, the applicafion
of the doctrine df equitable construction, be it known by
that name or some other, may be sustained"(Statutory
Construction by Crawford, page 299).

This definition clause, therefore, is an eiception to the
general meaning and import of the terms 'law' for the
purpose of exercise of jurisdiction by this Court. The
definition in quéstion being an exception it has *o bev
treated as such; regardless of this béing relevant to the
cbnstituticn or to any other branch of law, as- mentioned
therein, and would have to be gilven 1its meaning and scepe:
confined within the limits permissible to an exception. -
-Crawford on the office.of the exception %ﬁatés i

"As we have hitherto stated, the appropriate

‘and natural office of the exception 'is to eégggfgz

something from the scope of the general words
of a statug, which would otherwise be within
the scope gnd meaning of such general words.
Consequently, the existence of an exception in
s statute clarifies the intent that the statute
should apply in all cases not excepted!

This exception in guestion has, therefore, to bekkept
confined to the literal meanings of the word used. |
27. Now, if the ierm constitution used in the
exception in question is so construed as to bring all

protections provided by the constitution to certain laws

ure to enagcf those laws which in the absence.of those
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powers, would be ultra vires of one Pr the other
provisions.of the constitution, thesé provisions would
come in an irreconcilable conflict with the Non-Cbstante
clause provideddfor the application of the newly brought

- in Chaptér in the constitution. In this position, the
exception would become ineffective and void; A saving
clause"if it is in irreconcilable conflict with the body
of the statute of which it is a part, it is ineffective, o
void" (ibid page 612). ,

28, The Cohs}itution under Articleﬂgﬁsaccords
protection to alljexisting 2w 'at the time of its

-
enforcement in that the whole of_the Statgte Book is’
preserved and is allowed to holi?iﬁeld untill it isr
repealed or amended by due process of Législatwme. & clear
i'departure has been made under Article 203-D from that |
manner which is recognised by the rest of thé Constitution
in that a body foreign to the field of‘Lagislation,

namely this Court has been emﬁéﬁéred‘to_strike down law

or a provision of law out of;hé%f@nly those which were

buf also from that cerpus Jjuris which has to come into
being after thé enforcement of the Coﬁstitution. Then the
Constitution has yet another set of proéisions whereunder
_ogrtain laws are made immune of change or repeal even by
the legislature in the norﬁal course of its working unless
the machinery provided by the Constitution for their
amendment or repeal comes into motion, Martial Law
Regulation 115 and the Muslim Family Laws Ordinance, 1961
fall under this catepgory. Yet a‘third sef of species of
lawe has been envisaged by the Constitution whereby, as
stated above, that has been made lawful for the |

' Lagislatufe, which otherwise would have fallen under the

mischief of Article 227 or would have been in conflict

with the Chapter on Fundamental Rights and Principles of

EG’li'é}ffof the State. The various Articles of the T
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Constitution relevant to the above stated categories of law
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, 5 -
“have been enumerated and their ﬁﬁﬁ@gﬁhas fully been explained

bnggglearned Member, Sh.Aftab Hussain,J. in his Judgement.

- 29, Had it been the intention of the framers of Chapter

3-A of the Constitution to keep intact the whole scheme of the
anstitution vis-a-vis the laws of the country from the perview
of Article 203-D, they could have certainly 1ncorporated sone
Obher words in the Chapter in question instead of merely
creatlng exception of Constitution from the definition of law
under Art 203-B. The moment it is conceded that any exi;ting
law is capable of being struck down as repugnant to

Injunctions of Is&hm‘under Articie ZOB—D; this jurisdiction
comes in direct conflict with one or the other provision of
Constitution in that all laws get their preservation and

protection from the Constitution and that machinery or the

method for anj repeal or amendment is provided therein. As such

machinery or mefhod hqs to be bypassed, uhe exclusion of
Constitution from the term law would only be construesed to
mean the Constitution minus the manner or the machinery created
by it for such repeal or amendment. It may be contended that a
mere declaration of repﬁgnancy by this Court is not tentamount
to striking off a law which has to be done by some other author-
ity. The effect of such declaration provided under Article
ZOE;D (3) (b) is a complete answer to this contention. This
clause réads:—
"(a) ...;..........
(b) such law or provision shall, to the
extent to which it is held to be so0
repugnant, cease to have effect on the

day on which the decision of the Court
takes effect!

' This virtually is the repeal without the intervention of anyr

Lagislative body or person. By the same token, all other
protections and safeguards imparted to laws such as the above
stated two pieces of legislation do not come in the way of the

exercise of jurisdiction under Article 203-D,
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20. o As it was but obv1oﬁs that any construction put on’
the word 'Law' with the exception of Constitution kould tend
to bring the,hewly incorporated part of the Constitution in
conflict with its other provisions, the Législator by way'of

abundan& caution deemed it fit to insert a Non-Obstante

fdl§23§31on‘ 1
T T T T
SRR A o
31. + Now what could be the effect of this clauseszzif the

term 'law' as defined is to be taken to mean law ex¢luding
Constitution with all its effects on the existing laws,
safeguards and protections provided by it to certain laws and
with all methods prescribéd by it for the repeai or amendment
of a lawsvexcept that it will be rendered redundant But can
aﬁy provision of law or a Constitution X2 be allowed to be
devoid of its effect?

32. . It has earlier been discussed that for the purposes

Offcon ’fﬁgv'ﬁsof diverse or different provisions of
Constitution the principles could not be different than those
applied in case of other Statutes. Organic law does not

differ with any other branch of law in this respect.

In-  KORO Vs. _The State (P,L.D 1963 Karachi 256 al-

page 267) it was held:

M. ...that the-LegiSlature does
not use the'wordsrredundantly

without any meaning".

Similarly in "Municipal Committee‘vs. Gul Baran" (PLD 1972
/ k) " - N -
Quetta 89¢Page 94), a learned Judge of Baluchistah High
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Court has thus stated this provision of Law.=-

"The cardinal principles in interpretation
of laws 'are that an effort has first to be
made to reconcile the various provisions of
! law and to find out if all the provisions can
: stand effectively by themselves., The other
principle is that if there is a provision
appearing to be redundant.in the lighg of the
remaining provisions, the law to that extent
must yield to the controlling provisions!

Maxwell on Interpretation of Statutes (11th Edition Page 12)
states: '

"It is but a corollary to the general rule of
‘literal construction that nothing is to be
added: to or to be taken from a Statute, unless
there are similar adequate grounds to Justify
the. inference that the Legislature intended
something which it omitted to express. It is a
strong thing to read into an Act of Parliament
words which are not there, and, in the absence of
clear necessity, it is a wrong thing to de. Ve
are not entitled to read words into an Act of
Parliament unless clear reason for it is to be
found within the four corners of the Act itself!

33. The effect of Non-Obstante Clause has been
explained by Bgindra at page 720 of his book in the fellwoing

terms -

"It should . first be ascertained what the enacting
part of the section provides on a fair construction
of words used according to their natural and "
ordinary meaning and the non-obstante clause is to’
be understood as operating to set aside as no longe:
- valid anything contained in relevant existing law
whieh is inconsistant with the new enactment. The
enacting part of a statute must, where it is ‘clear,
be taking to control the non-obstante clause both
cantiot Bé read harmoniously, for, even apart from
such clause a later law abrogates earlier laws =
clearly inconsistant with i#0 ~

A Non-Obstante Clause in the similar words as of Article

203—A,‘whiehfb&£ﬂijits blace in an Indian Legislatioen, namely

Money lender's Act, came under consideration of the‘Galcutta

and Punjab High Courts of India in Nawab Bzhadur Vs.
cal R
Rameshwarlal (A.I.R 194%y323) and Sarup Sing Vs. Bhagwan Dass

(4.I.R 1952 Punjab 21). It was held that :

"The form of the words used may be regarded merely
as a convenient method of repealing inconsistant
brovisions of such statutes as in the Interest Act
or the Contract Act without making any express

reference theretdi=d . e e -
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s "Similarly, the use of these words .....
may be reasonably regarded as modifying
or amplifyihg for the benefit of borrowers
(subject to the limitations contained in the
‘Fection) any statute of general application
relating to procedure, such as the Code of Civil
Procedure, which would not otherwise give
borrowers the measure of relief contemplated by
Bengal Money Lenders Act!

e  —i26s-

34, I am, therefore, of the view that the incorporation

7503-4d1in the relevant Chapter confers jurisdiction
on this Court to declare a law or a provisionsof law

repugnant to Injuétions of Islam despite the fact that such
law or provision has a protected existancéﬁaunder any other
provision of the Constitution., This Jjurisdiction also covers
those laws which have been rendered intra-vires of the
different provisions 6f Constitation by special provisions'

in the Constitmtion‘énd which could have been ultra-vires of
the lagislative powers of.the lagislature in view of other
pfincipleszlaid down elsewhere in the Constitution. The
Jurisdiction of this.Court is oustéd against the Constitution
only in that a provision of the Constitution and not the
effect thereof has not been made amendable to the examination
by this Court under Article 203-D, The only exception to this
rule are those 1aws which are enactéd under the eXpress
comrand of the Constitution or framed for giving effect to the
directives contaiﬁed therein. The Representation of Peoples
Act is one of those enactments which was enacted for bringing
into being the Parliément reguired by the Constitution to be

set up.

- 35, To sum up, the Constitution and those laws which are

framed in compliahoe with the requirements of the Constitution
or those which are promulgated to give effect to its necessary
and expressed intendments are excluded from the exﬁression
'Law® but this exception does not include Constitutionally
protected law. Hence the jurisdibtion of thi#sCCourt against
the later.
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. “%' 36. To my 'mind the above is the only construction which
can make the Non-Obstante Clause reconcilable with the
definition of law as given under the said Article.

37. I am fortified in this view of the matter by the maxim
- LEGES POSTERIORES PRIORES CONTRARIES OBREGNOT which has
incidently been applied in the contrary manner in the leading
Judgement. ThHis maxim was intérgreted in a case from English
Jurisdiction (King's Bench) in the following words:
: "The Rule is €XX) that if the provisions of a
e | ’ later Act are so inconsistant with or
B repugnant to those of an earlier Act that the
o twe cannot stand Together, the earlier stands
impliedly repealed by the later!
(Hall Vs. Arnold (1950) 2. K.B.543)

- ' 38. Keeping in view the above interpretation of the Maxim,

there could be no escape from the conclusion that the framer of

Chapter 3-A in the Constitution intended by including this

- Chapter in the Constitution to bring in such a change in the

S s e e b

£

{ / scheme of Constitution as would render (3anelictine hroniSianarof
B R = e

the Constitution enforced prior in time to the introduction of

this Chapter, on 26.5.198@}&5 ineffective and in case the two

/ cannot stand together this Chapter will have to be (&
as repealing those provisions. In applying this maxim, the
‘i : : Chapter
Y deciding factor would be the time of enactment of a later Actor/.
. s .7 and not its placement in the body of a Statute. :
39. Having held the jurisdictioh of the Court not barred
qua Martizl Law Regulation 115, I would now, turn to deal with
S8.P No.25 of 1979(Lahore), wherein the petitioneq,@izalbésh waqf,
Lahore has challenged the definition of "person" given in para

2(7) of Martial Law Regulation 115 which reads as under :-
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2.(7)"perséh® includes a religious, educational
.or chariteble institutieén, every trust,
whether public or private, a Hindu undivided
. family, a company or association or body of
individuals, and co-operative or other society,
but does not include a Local authority, a unives
risty established by law, a body incorporated
- by a Central or Provincial law, or an
educational institutiong{a livestock farm or a
co-operative farming society)“exempted by
Federal Government from the c¢peration of this
Regulation?
4G, A similar definition has been appended to the Land
Reforms Act 1977 under its Section 2(7).
41, By virtue of the above definitions every trust,
whether public or private, has been included in the definition
of person and thereby made subject to the mischief of the
sald laws,
L2, It has been contended that the petitioner is a Waqf
created by late Nawab Nasir Ali Khan Qizilbash, the grand-
father of the present "Mutwali®, Nawab Muzaffar Ali Khan
Qizilbash for arranging mourning and takéhg out processions in
B ’ .
memory ofxeﬂﬁ"’kyyaccording to ~sP>rites and also for other
religious and educational needs of%%?JLjahrcommunity. It
consisted of 40 squares or 1,020 Acrees of irrigated land
situate in Lahore and in its subrubs plus some urban property
in Lahore, ete:. Bécause of the definition in guestion, this
' MLR 115 and the
waqf also became an effectee of theKLand Reforms Act, 1977. An
area equal to 830 Acrees was resumed from the waqf without

: e i . £ s
compensation under the former’™ while anjfadditional area of

80 Acrees was taken away under the later Act. It has been
contended on behalf of the petitioner that a Wagf having been
dedicated to God does not fall under any category of personal

property of an individual land owner and as%{fé?ownership«$“3

vests in God Almighgy, its acquisition by the Government under
any pretext, Law or Regulation for -any purpose whatsoeve; was
repugnant to the Ihjunctioné of Islam,

L3, Mr,Fazal Hussain Advocate, on Eehalf of the petitioner
has relied upon Verses 178 to 181 of'Chapter.II of the Holy

Quran and also on a number of “€f9h7lof the Holy Prophet
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(Peace be upon Him) from the compilations of Imam Bokhari and

~:29:_

Imam Malik etc; as well as on a number of \Qfgg@fof the

, ~
Holy Prophet(Peace by upon Him) and (Y2 from hASizléo of
the Shia sect. '

L4, Verses 177 to 179 Of\'_’rw"';fd.o not seem to be

relevant to the'topic under discussion. Verses 180 and 181 of
the said Chapter rendered into english by Alama Abdullah Yusuf
Alia{;;j' as follows : -

180, "It is prescribed, .
Yhen death approaches
Any of you, if he leave
Any gocds, that he make a bequest
. To parents and next of kin,
“According to reasonable usage; .
This is due '
From the God-fearing!

187 "If anyone changes the bequest
After hearing it,
The guilt shall be on those
Yho make the change.
For Allah hears and knows
All things"

Although, the:iearned counsel has not relied on‘Verse-N6.182"
of the same iijw._This Verse is also relevant to the above
quoted Verses. Rendered into english by the same translator it

[l

182, "But if anyone fears .
~Partiality or wrong doing
On the part of the testator,
And makes peace between
The parties concerned),
There is no wrong in him:
For Allah is Ort~Forgiving,
Most Mercifult:

45, The sanctity gét%equest made by a Muslim has been
fullygéggﬁiﬁﬁiﬂﬁin the above Quoted verses and to bring about
a change in the bequest after having knowledge of the intention
of the maker has been termed as guilt. Verse 182 allows change
in the bequeét for making peace between *the effected parties if
any partiality or wrong doing is found on the part of the
testator. These Verses clearly‘relate{}to the wills made in
favour of a stranger or-a relation, Afart from the abové? these
‘ ¢

Verses do not lay down a rule in regard to the creation of a:wagi

The law on the creation, utilization and other related matﬁers@g
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waqfs is almost one apd same in every School of Muslinm Thought,
whichaiﬁfderﬁQed from the Sunna of the Holy Prophet

(Peace be upon Him) and from the practice of his Compenions and
ﬁwmﬁhiﬁ&ﬁﬁiﬁfbéﬁﬂEa&ﬂ}Vﬂth‘ﬂxﬂn)zH Hadith No.43 in Chapter No.37
relating to wagf in Sa'll'l Jokqav‘l(w1th‘ eruutranslatlon publlshed
by Muhammad Saeed and Sons, Karachi Vol:2, page 54), relates to
a piece of land situate in "Ehayber" , which was acquired by
Hazrat Umar(May God be pleased with him). Hazrat Umar after

this acquisition came to the Holy Prophet(Peace be upon Him) agc
asked for instructions in relation thereto sayinglthat he has
acquired a piece of land a better of which has never bheen
possessed by him. The Holy Prophet(Peace be upon Him), told him:
that if he so wishes, he can retain the trees and give fruit inj
Alms. Hazrat Umar, thereafter, bequeathed this land on the i
condition that the trees would neither be sold nor gifted away
nor would be acquired in inheritance. But the fruit will be
utilized for consumption of the poors and others mentioned
therein and also that the Mutwali can only eat out of it
according to his needs or 1et'a friend of him eat the same, if
thereby he has no desire to collect money. The same Hadith Wlth
a bllght v&natlon from the same narrator finds its place in the
compilation of Imam Muslim, : '

46, " From the above quoted Ahaditht‘f;-‘,> the principle of a

wadf being not capable of sale, gift or 1nherltance was derived
by the Jurists. The second principle is ng‘!)h){ﬂ|1n other
words, the waqf is not owned by any person as ‘the ownership of 5
a wadqf vests in God. :

hr. The same Hadith is included b] Alhaj Maland Fazal Karlm!
i

also finds mention in uﬁzeébﬂﬂ.ANﬂml ’as Hadith No.550 at page

= —
g e el

in his translation of Mlohk?t nameWy "Al Hadith (paae 320)

30 of Najaf Ashraf Publication.

48, There are also a number of Alhadith in?Saiﬂiﬁfﬁﬁﬁﬁﬁﬁﬁiﬁf
Jafariya school of law @wheréin "> it is enjoined that a wagf can |

only be utilized in accordance with the ‘ﬁﬁ§g§$thh$jF@fﬁ”””Z;f
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and that purpose of a waqf, after it has been executed

and appropriated cannot be changed. Abdul Qasim Khooi.in

R — N e B
<+~ Wol. II"of -Manhajzut-Talebin ~ lays down as Maselaslo.1153 and

1154 tgat a waqf by a Shia wakif can only be utilised for

the'b?&gfit, of the poor and needy of Shia Community.

49‘ : ._-

'Hanafi view on the ownership of waqf as per

'Hedaya' page 231 1s as follows:

50.

"According to the two disciples

(Qazi Abu Yusuf and Imam Mohammad)

Wagf signifies the appropriation of

a particular article, in such &

manner as subject it to the rules of

Divine property, whence the approperiator's
right in it is extinguished, and it _
becomes a property of God by the adventage .
of it resulting to his creatures. The

two disciples, therefore, hold appropriation to be
absolute; and, consequently, that it :

cannot be resumed, or ‘disnosed 0f by

gift or sale; and that inheritance also

does not obtain with respect to it!

Shia law of Wakoof as compiled by Baillie, in

his Digest of Mo@hummudan Law (Vol II page 215) inter alia

is -~

51.

the same

A wukf for musalih, or works of

general utility, such as bridges and
musjids, or places of worship, 1s
quite valid; for such a wukf is, in
truth, a settlement on all Mussulmans,
though some only can participate in
their advantages?

On how a wakf in the way of God is to be applied,
compilation states as underi-

"When a person has made an apprepriation

"In the way of Godl it is applied to

whatever is productive of reward in

future state, such as religious warfare;’

the greater and lesser pilgrimages, and

the erection of Musjids or places of worship,
and bridges. So, also, if he should say

"In the way of God, and way of reward,

and way of good!? the purposes are all
considered as one or the same, and there
is no necessity for dividing the proceed
of the wukf into three different parts!

a )
The wakf property does not cease to be/wakf even after its

W

R ditstructionineithes” can it be sold even after its demolitiol

There is only one exception in Figh Jafariya when a wakfl

can be utilised for any other purpose than that d@scribed

Contdo . s -Page/BZ'




AN

\._ Py

LR

—:321=

by the wakif and that is the case of perishable goods when the

wakf property is liable to waste by its parishable nature, before
the object of the wakf can be schieved. In such a case as this it
would be utilised in a manner which is similar or akin to~that 1t

s

was dedicated for. For an example when a wakif makes an - T

‘ approprlatlow of some vegetable or fruit for the consumption of &

partluular class of poors ‘or wayfarers and it cannot reach the
benef101arles‘before.1ts going waste, 1t would be lawful to utilise
fhe same in feeding some other. poors or needy than the original
beneficiaries. _

52. In the above‘state of law, Sunni as well as Shia; it coulc
never be permiésible to the State to resume a wakf for thé purpcse
of selling the waki broperty in utter disregard of the object of
wakf to individuals and thus convert dévine property into personal
property of a class of persouns. No doubt some Jurists have
recognised in the‘State right to resume even wakfl propérty in case
of dire need, but in such“a cése the State has to keep alive the
object of wakf by providing aiternate means té'kegp Fhe wakf in
perpetumiy. fhé right to acquire wakf Dropeftv without compensatior

or on pafment of compensation has not, been conceded to the State.

The wakf belongs to God Almighty. Then who is to receive, eﬁceptiz

s I

the success+=or waqf, compensatioh on His behalf. A wakf in Islam
is a pérpetual endownment and has to be utilised in strict accord
with the object of wakf declared by the wakif. The Islamic law on
wakoof if so stringent that when some water is dedicated for
dfinkinglpurposes and no water is available besides it for
ablution,no one is allowed to use the wakf water in ablution for
saying prayers. Such person must say his prayers aftér performing
'Tayammam!

53. The definition of person in the impugned provision~of law t
the extent of including therein a Muslim trust; whether public or
private' 1s for the reasoﬁs stated above, repugnhant tc the Injunc-
tions of Islam as laid down in thé Holy Quran and the Sunna.Anyoth

Contd. ....Page/33.

R um&{‘ L



N

provision in the impugned laws empowering the acquisition of
# sy
Muslim wakf for the purpose of Séﬁéiingthe wakf property upon

a person or a class of persons would also be repugnant to the
Injunctions of Islam, I would, therefore, allow this petition.
54, Lastly, a challenge has also been thrown té the
rower of the State under Martial Law Regulation 115 in
plgcing restriction on partition of joint holdings (Sec 22)

and restriction on alienation of Eﬁiaiﬁggf(SechQ)QQQcheg }
igféuﬁdmEfwthegé“béihgurépugnaﬁt;tg;the”IﬁjungtiQnSfQig

¥lslimnlf T el “Tiougof Islam,

e e L -

55. Reliance has been placed in this context on a

numbéf&of verses of the Holy Quran from Chapter IV and other o

LA

Chaptefs cwhereby law of inheritance, etc; has been laid down.
56. The modes of acquiring property recognised by
Islam are by:

a) earning,

b) inheritance, and

c) gift.

"Acquisition of property by the individual,
wnether male or female, is recognized by
Islam as one of the basic laws regulating
human society:

"Men shall have the benefit of what they
earn" (4 : 32). Both sexes have also an
equal righf to inheritance of property;
"Men shall have a portion of what the

parents and the near relatives leave and
women shall have a portion of what the
parents and the near relatives leave®

(4 : 7). No limitation is placed upon the

property or wealth which an individual I
may acquire or give away. The Holy Uur'an K
speaks even of heaps of gold being in the
possession of a man which he may give

away to a woman as her dowry "And if you

have given one of them a heap of gold,

take not from it anything"(4 : 207,

Islam is Thus opposed to Bolshevism, : :
which recognize no individual right of

property; but it is at the same time

soclalistic in its tendencies, inasmuch

as it tries to bring about a more or less

equal distribution of wealth?

("The Religion of Islam" by Maulana
Muhammad Ali, 1950 Edition, page 690).

Contd. .....Page/34,
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57 : After having acquired property a
Muslim becomes'itsfull owner and has an
inalienable right to sell, bequeath cor otherwise
part from it. He cannot even disinherit{IRis>
presumptive heirs, as every one of thelheirs,

' on the demise of the 1astifull owner, acquires his
share by operation of law,., He certainly would
have a right to get his share apportioned and
separated from the property of others. S;miiarly,
he has been énvested_with the right to sell his
property. This doés not need an eléborate -
discusgion as these rules Pf Islamic law are
elementary. Any embargo on these rights would be ‘
intérference in the domain of private rights and
privilegés recognised as vesting iﬁ an
individual by Sharizh. | —
58,  The State or a'lggislativé'bbdy of
citizens, in Islanm, cannotfb§flagislation take
aWay'or place curbs oﬁ a riéﬁt conferred on or
conceded to an undividual by the devine law.
Accordiﬁg to Sharia: nope;soh or in;titution is

-icompetenit=’ to convert what is permissible into

~ that which is forbidden. To take exclusive

possessioﬁfoﬁﬁhisdproperties or to part with-it
by sale or gift, ete; is a recognised right of
an individual which can}ﬁé?ibelﬁaké§£§ﬁ§§ by
legislation. The impugned provisions of law are
therefore, clearly repugnant to Injunbti9ns

of Islam., I would therefore, have no hesitation
in declaring the abové quoted paras of _
Martial Law Regulation 115 (Para 22 and 24) to
the extent these take away the rights under j

discussion repugnant tb Injunctions of Islam. %

Contd. . a-q ipage/35 .
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59. - As far the rest of the matters involved

- in’ these petitions are, in spite of my difference

-of opinion on the oustér-of Jurisdiction of this

Court with my learned brother Sh.Aftab Hussain,
'Mémber, I f311Y‘EBEEEE‘with~him on their-ﬁerifs and
on the COHCluSlonsdeWn by him on the concept of L
Sharia on amassing wealth and property by
individuals. All those petltlons which challenge

the provisions of Martial Law Regulation 115 and
Land Reformé Act 1977 to:the extent of resumption

of private holdings o6f land for the purpose of o

Reforms are to be dismissed.
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petitions are dismissed.
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